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This Issue in Brief 


New Sentencing Proposals and Laws in the 
1970’s—A remarkable attack on the indetermi- 
nate sentence, joined with proposals to abolish 
parole, the first such concerted effort in a gener- 
ation, is occurring in the 1970’s, writes Sol Rubin, 
retired counsel for the National Counsel on Crime 
and Delinquency. The philosophical underpinning 
of the new effort is deceptively uncritical, in the 
use of such words as “rehabilitation,” ‘punish- 
ment,’ and even the term “indeterminate sen- 
tence” itself. The proposals are equally deceptive, 
being couched in similar terms, but not directed 
in fact or effect to needed reforms. Needed re- 
forms in the sentencing systems, in parole, and in 
prison operations, are indicated, and model pro- 
posals cited. 


The Story of New-Gate—New-Gate, the first 
American prison, was used by the State of Con- 
necticut and the Revolutionary Army for a period 
of 57 years. While the story is grim, asserts au- 
thor Charles W. Dean, it sounds strangely famil- 
iar and can serve as a reminder that in corrections 
it is necessary to differentiate between what is 
apparently plausible and what is workable; be- 
tween good intentions and good practices; be- 
tween public verbiage and public acceptance; and 
between the needs of the state and the rights of 
the confined. Only by remembering the mistakes 
of the past can they be avoided in the future. 


The Probation Officer as Therapist: Examina- 
tion of Three Major Problem Areas.—The pro- 
bation officer and workers in the area of crimi- 
nology are often encouraged to assume the task 
of changing or “rehabilitating” the person they 
supervise. This article by Dr. Shelle G. Dietrich 
disagrees with this advice that the probation of- 
ficer assume the rehabilitator or therapist role 
and examines questions of ethical, legal, and pro- 


fessional competency issues involved in such prac- 
tice. The author also cites and discusses specific 
examples of abuses found in the criminological 
literature. A reconceptualization of the probation 
officer’s supervisory role is proposed, an illus- 
trated example is cited from the literature, and 
a long-range idea of support for competent pro- 
fessional functioning is offered. 


Criminal Sentencing: Misunderstandings and 
Misapplications.—Many sentences commonly im- 
posed are illegal, according to Jay L. Schaefer. 
His article discusses generally misunderstandings 
surrounding the imposition and modification of 
sentences of imprisonment including questions 
regarding credit for time served, concurrent sen- 
tences and reduction of sentences. In more detail, 
the author describes restrictions on the granting 
of probation, including why a court cannot modify 
a term of imprisonment to probation, impose a 
split sentence to be served on weekends or reim- 
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pose a split sentence after revoking probation. 
Proposed amendments to the existing sentencing 
laws are also discussed. 


The Lawyer and the Accuracy of the Presen- 
tence Report.—The presentence report is impor- 
tant at sentencing and in correctional treatment 
of offenders. Emphasis has been given to permit- 
ting the defendant’s attorney to read the report 
to insure its accuracy. Professor Walter Dickey 
of the University of Wisconsin Law School writes 
that lawyers may not be an effective check on the 
report’s accuracy. Unless efforts are made to check 
the facts with the subject of the report, the cor- 
rectional process and correctional inmates may be 
frustrated by real and imagined inaccuracies in 
the report. Based on extensive interviews with 
inmates the author concludes that legislative 
attention should be given to this problem and that 
lawyers need to think more carefully about their 
professional responsibility to clients. The study 
also identifies several issues requiring further 
study. 


Crime and the Use of Prisons.—An analysis of 
the relationships between crime rates and impri- 
sonment rates in the United States, Australia, and 
Canada reveals positive correlations, thus re- 
futing the proposition that those jurisdictions 
which incarcerate large proportions of their pop- 
ulations have low levels of crime. Author David 
Biles maintains that these findings have impor- 
tant policy implications as they should discourage 
legislators and judges away from the belief that 
public safety can be increased by the greater use 
of imprisonment. If anything, he states, the op- 
posite seems to be the case. It is suggested that 


we should try harder to think of less costly and 
less destructive responses to crime. 


Is It Grievable?—Alexandreena Dixon reports 
that New York State’s grievance mechanism is 
the first legislated grievance procedure for prison 
inmates in the country. Her article discusses that 
program’s origin and procedure. Pending Federal 
legislation establishes minimum standards for 
grievance mechanisms. The article indicates how 
New York and others can comply and describes 
the attributes of a substantial grievance. The au- 
thor discusses the issue of conflict management 
within the grievance process. 


Intake Group Counseling.—In their article, 
Paul Hotfelder and A. Dwain Sachs outline the 
format of a group counseling program that has 
been effective in use with clients of the Missouri 
Board of Probation and Parole. More signifi- 
cantly, the authors focus on the rather unique 
assumptions that undergird this program. They 
suggest that clients are, in fact, motivated to suc- 
ceed on probation/parole. Further, the authors 
aver that probation and parole officers and volun- 
teers can teach clients the skills needed to succeed 
on probation/parole by sharing their “secrets” 
with the clients. 


Interviewing Techniques in Probation and Pa- 
role—The Art of Listening is the second of the 
series of four articles on interviewing techniques 
by Dr. Henry L. Hartman, clinical professor of 
forensic psychiatry at the Medical College of 
Ohio in Toledo. The September issue of FED- 
ERAL PROBATION will present the first of two 
concluding articles on ‘The Initial Interview.” 


All the articles appearing in this magazine are regarded as appropriate 
expressicns of ideas worthy of thought but their publication is not to 
be taken as an endorsement by the editors or the federal probation office of 
the views set forth. The editors may or may not agree with the articles 


appearing in the magazine, but believe them in any case to be deserving 
of consideration. 


New Sentencing Proposals and 
Laws in the 1970’s 


By SoL RUBIN 
Counsel Emeritus, National Council on Crime and Delinquency 


sentencing laws started about 60 years ago 

in the United States has there been intro- 
duced as striking a change in sentencing legisla- 
tion and philosophical views as has come on the 
scene within the last few years. Briefly put, the 
acts and philosophical statements support the re- 
peal of the indeterminate sentence and the aboli- 
tion, or near abolition, of parole. 


N= SINCE the proliferation of indeterminate 


Myths About the Indeterminate Sentence 
and Parole 


The movement to repeal the indeterminate sen- 
tence and parole presents arguments for their 
repeal that are almost wholly mythical. Thereby 
the arguments seek to avoid the realities of the 
modern experience with the indeterminate sen- 
tence and parole. By this avoidance it is hoped 
that the realities will not be recognized, or that 
if they are, they will be obscured by the “repeal 
the indeterminate sentence” theme. 

If we see through the myths, if we recognize 
the realities, we find that the substitutes for the 
indeterminate sentence that are said to “reform” 
it, do not reform the ills of the current system at 
all, however they may change the form of the 
sentencing structure. Rather, the new acts and 
proposals serve to perpetuate the ills, as is very 
likely well known to many who support the 
changes. Legislative changes are indeed needed, 
but of quite another order than the current pro- 
posals. We deal first with the myths. 

The myths about the indeterminate sentence 
and parole have long been recognized.! We do not 
refer here to the original concept of the indeter- 
minate sentence, which no longer prevails in the 
adult correctional field. The original concept, ap- 
plied in Elmira Reformatory in New York almost 
100 years ago, was a relatively short commitment 
(2 or 8 years), with parole eligibility at any time 

1 Sol Rubin, Law of Criminal Correction (1968; 1973), chapter 4 § 
more recently—Jessica Mitford, ‘Kind and Usual Punishment in 
California,’ Atlantic Monthly, March 1971; Bernard C. Kirby, ‘Doubts 


About the Indeterminate Sentence,” 53 Judicature 63 (August- 
September 1969). 


(no mandatory minimum term of parole eligi- 
bility). 

But the modern indeterminate sentence is quite 
different. Almost without exception the modern 
indeterminate sentence embraces (1) a manda- 
tory minimum term of pa le eligibility, usually 
of several years or many years duration; (2) a 
maximum term that often lengthens terms of 
imprisonment over what existed before, often by 
requiring that the statutory maximum be rou- 
tinely, automatically imposed in all commitments; 
(3) repudiation of individualized sentencing, the 
basis of rehabilitation efforts in correctional 
treatment, including parole. The repudiation of 
individualized sentencing is derived, of course, 
from the first two points—mandatory minimum 
parole terms are a denial of individualization, as 
is the automatic imposition of the maximum stat- 
utory term in all commitments. 

Despite the obvious nature of these ingredients 
of the indeterminate sentence, it is said—and 
these are the myths: (1) that the indeterminate 
sentence equates with rehabilitation; (2) that the 
modern prison, operating under the indeterminate 
sentence, is a failure; (3) that the indeterminate 
sentence and parole hang together; (4) that re- 
habilitation/indeterminate sentence is a failure; 
(5) that the opposite of the indeterminate sen- 
tence—said to be determinate sentences and abo- 
lition or near abolition of parole—are a needed 
reform. 

(1) That the indeterminate sentence equates 
with rehabilitation.—The asserted basis for this 
claim is that the indeterminate sentence provides 
flexibility for a parole system to operate under 
which a professional parole board, exercising a 
scientific expertise, is empowered to release a 
prisoner at the optimum time for him to succeed 
in the free community. It is evident at once that 
this assumes individualized treatment. But, in 
fact, individualized treatment is negated by (as 
already noted) the almost universal prevalence of 
mandatory minimum terms (no matter how much 
earlier an individual prisoner is suitable for re- 
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lease, the board does not have the power to release 
him), and by statutory provisions in many inde- 
terminate sentence states requiring the automatic 
imposition of the maximum statutory term in all 
commitments. The latter provision ousts the judge 
who sentences from exercising discretion in fixing 
the length of a commitment, and the automat- 
ically fixed maximum term makes it difficult for 
a parole board to grant early releases even when 
indicated. 

(2) That the modern prison, operating under 
the indeterminate system, is a failure.—The fail- 
ure of prisons today is attributable to prison poli- 
cies and practices, weil documented in numerous 
court decisions finding violation of constitutional 
rights of prisoners, particularly in extensive vio- 
lation of the Eighth Amendment prohibiting cruel 
and unusual punishment. But the indeterminate 
sentence is also said to contribute to that failure, 
in its weakening of prisoner morale, for example 
in prisoners not knowing what course of behavior 
on their part will gain them parole. In jurisdic- 
tions with maximum terms automatically fixed, 
prisoners resent the resultant inequality of sen- 
tences (prisoners guilty of crimes of different 
gravity receiving identical commitments) and ex- 
cessive sentences (automatic maximum terms). 
In jurisdictions in which the automatic maximum 
is subject to sentence-fixing by the parole board, 
prisoners are uncertain as to what their sentence 
is, until fixed by the board—and sometimes sub- 
ject to being refixed (revised upwards). 

These features of the sentencing system are 
indeed destructive of morale; but the failures are 
not particularly attributable to the “indetermi- 
nate sentence.” Indeterminate sentence provisions 
vary. The defects are the provision for minimum 
terms of parole eligibility, sometimes fixed by the 
court, sometimes by the board, sometimes auto- 
matically by the statute; the automatic maximum, 
in statutes providing for it; and sentence fixing 
powers in parole boards. 

(3) That the indeterminate sentence and parole 
hang together.—It is strange indeed that this 
assertion continues to be made. The fact is that all 
states have parole systems, whether the sentenc- 
ing system is “indeterminate” (so-called), or 
some other system, usually called “definite,” not 
a very descriptive term. If it denotes a judge-fixed 
maximum term of commitment, that is also found 
in some so-called indeterminate sentence states. 
Similarly the ingredient of minimum term of 


2 Crime and Delinquency, January 1978. 


eligibility, variable or fixed, is not consistently of 
one form in the indeterminate sentence states, 
nor in the definite sentence states. 

(4) That rehabilitation/indeterminate sentence 
is a failuve.—If correctional treatment is to have 
any chance of success, some necessary ingredients 
would be avoiding imprisonment for nondanger- 
ous offenders; and where commitment to prison 
is the sentence, to avoid destructive processes in 
the prison-parole experience. That clearly calls 
for prison programs quite different from the com- 
mon programs today, at least in high security 
institutions. It calls for nonpunitive, active facili- 
ties (work, recreation), making constructive use 
of time. It calls for parole process unhampered 
by mandatory minimum terms or other manda- 
tory aspects. It calls for generally shorter terms 
than we have today. 

(5) To point to indeterminate sentence laws 
as a key to the prison failure is to miss the mark. 
—tThe sentence form is irrelevant to prison prac- 
tices and programs. It is related to parole, and in 
its current forms contains impediments we have 
already identified. Any remedy should aim at 
these ingredients. 


Are Determinate Sentencing and Abolition 
of Parole Appropriate Remedies? 


It would be a mistake to believe that the move 
to replace the indeterminate sentence by a “de- 
terminate” (or “definite” or ‘“fixed’’) sentence, 
and to abolish or reduce the use of parole, stem- 
med from a philosophical analysis of what was 
wrong with the prison/sentencing system, with 
legislation incorporating the recommendations of 
the reformers. The basis of the change is to be 
found in a law-and-order atmosphere that grew 
considerably when it became a political asset. The 
issue of crime and its repression became a na- 
tional political issue in the presidential election 
campaign of 1964, and has never been dropped. 
Everyone was against crime, and the easiest 
political stance was to be for strong punishment. 
The history of the period since then is well de- 
lineated in an article by James O. Finckenauer, 
“Crime as a National Political Issue: 1964-1976.’ 

The civil rights atmosphere of the 1960’s could 
still produce liberal, nonrepressive studies like 
The Challenge to Crime in a Free Society, by the 
President’s Commission on Law Enforcement and 
Administration of Justice (1967), and in similar 
vein the American Bar Association’s Standards 
Relating to Sentencing Alternatives and Proce- 
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dures (1968), calling for shorter prison sentences 
and liberalized parole eligibility. But by the 1970’s 
the balance had changed, and even without 
any philosophical works supporting sentencing 
changes of a more mandatory nature, judges were 
increasing their use of prison sentences and 
prison populations were increasing steadily. 

Another experience contributed importantly to 
proposals for change in the indeterminate sen- 
tence/parole laws. This was particularly true in 
California, where the archtype indeterminate sen- 
tence existed, its parole board (Adult Authority) 
exercising even more sentencing power than in 
other indeterminate sentence states. A great vol- 
ume of prisoner litigation challenging decisions 
of the Adult Authority was bringing a response 
from more and more courts supporting prisoners’ 
claims and critical of the Authority.® 

The philosophical works appearing in the 1970’s 
were responsive to the law-and-order atmosphere, 
but they contained a mixture of ethical criticism 
and nonpunitive recommendations. The attack on 
disparity of prison sentences and the inconsistent 
policies of parole boards led to the suggestion that 
commitments be more or less fixed by statute, the 
range of discretion as to the term being reduced 
greatly or made entirely mandatory, according 
to the crime committed. Similarly, the abolition 
of parole boards, or their greatly reduced au- 
thority, was aimed at reducing the disparity in 
their decisions. 

It would be hard to find better examples of 
throwing the baby out with the bath water. A 
sound discretion exercised by judges and parole 
boards is a valuable part of efforts at individ- 
ualized treatment and rehabilitation. Below I sug- 
gest ways in which the sound exercise of discre- 
tion can be supported, without abolishing the 
possibility of discretion. 

Most of the writers included a very important 
recommendation in addition to their views on the 
indeterminate sentence and parole: that the very 
long prison terms common in the United States 


3% Kerr v. United States, 511 F.2d 192 (9th Cir. 1975), affirmed 96 S. 
Ct. 2119 (1976); In re Olson, 37 Cal. App. 3d 783, 112 Cal. Rptr. 579 
(1974); In re Wilkerson (Cal. Ct. App., Jan. 14, 1977); Rodriguez on 
Habeas Corpus, 14 Cal. 8d 639, 122 Cal. Rptr. 552, 537 P. 2d 384 
(1975); ete. Fay Stender, ‘‘The Need to Abolish ‘Corrections,’ ” 14 
Santa Clara Lawyer 792 (1974); Charles E. Larsen, ‘‘California’s 
Unconstitutional Control of Prisoners Through a Bill of Attainder,’”’ 
2 New England Journal on Prison Law 1 (1975). 

4 Andrew von Hirsch, Doing Justice: The Choice of Punishments 
(1976), that the goal of sentencing should be punishment, meted out 
in legislatively fixed ‘presumptive sentences” graded according to the 
severity of the crime; no imprisonment except for serious offenses, and 
then none over 5 years except for murder. David Fogel, We Are the 
Living Proof (1975), would abolish parole boards, establish a single 


sentence (‘flat time’) for each class of felony, but only offenders 


dangerous to the public subject to imprisonment. Alan Dershowitz, 
Fair and Certain Punishment (1976), presumptive sentences. 

5 Stephen Gettinger, ‘“‘Three States Adopt Flat Time; Others Wary,” 
Corrections Magazine, September 1977, at 21, 25. 
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be markedly reduced, a recommendation long be- 
fore made in the Model Sentencing Act and in 
the American Bar Association standards cited 
above. But it was this most important recommen- 
dation that the legislatures ignored. Let us turn 
to the legislation enacted. 


The New “Determinate Sentence’ Statutes 


The movement in California to abolish the in-' 
determinate sentence started some years before 
the writings cited appeared,® principally because 
of the legal attacks already noted. Its act (1976 
statutes chapter 1139) establishes a 3-year range 
of terms for each crime, the sentencing judge 
being required to choose the middle term, unless 
mitigating or aggravating circumstances, estab- 
lished in a hearing, are found; and the judge may 
increase the maximum by one or more years if 
the crime was accompanied by specified circum- 
stances, such as carrying a gun. The terms re- 
quired to be imposed were no shorter than the 
previously existing terms, being based on terms 
fixed in practice by the Adult Authority, one of 
the sources of prisoner protest. The act’s limita- 
tion on the use of parole, attached to a system of 
long terms, can hardly improve the morale of 
prisoners. It can be expected that the California 
prisons (like others) will continue to be places 
of great violence. The principal effect would ap- 
pear to be giving some respite to the authorities 
from legal attacks on the former system of com- 
mitments and their fixing and refixing by the 
Adult Authority. 

The Maine act, passed in 1976 (Revised Stat- 
utes, Title 17 chapters 4-53), was directed prin- 
cipally at parole, abolishing it, while leaving with 
sentencing judges discretion to fix maximum 
terms at less than the statutory maximums. On 
petition of the Bureau of Correction the judge 
may reduce the sentence. Thus the former au- 
thority to discharge on parole is now in the hands 
of the prison administration and the judge, with 
parole supervision being eliminated. Except for 
elimination of supervision, there is little practical 
change in discharges, since almost all inmates 
were paroled at the time of eligibility. Thus here 
too, as in California, the legislation does not im- 
prove the lot of prisoners, but is an accommoda- 
tion to administrative factors. 

An act in Indiana (Laws of 1976, Public Law 
148) retains judicial discretion in imposing max- 
imum sentences, and provides for one year of 
parole supervision. The act, pushed by the state’s 
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prosecutors, was opposed by citizen groups be- 
cause of its increase in sentence lengths. Illinois 
passed an act in 1977 (H.B. 1500) continuing 
judicial discretion to set maximum terms, which 
must be served without parole granting, but with 
service of a one-year mandatory parole super- 
vision. Other states passed new criminal codes in 
the 1970’s without affecting the nature of the 
sentencing system that existed, but continuing— 
or worsening—the length of prison terms (Penn- 
sylvania, Arkansas, Ohio, Hawaii, Colorado, and 
Delaware). 

These changes in the statutes, whether they 
change the sentencing/parole system or not, must 
not be taken in isolation from the period in which 
they were enacted. To do so would be to obscure 
the fact that a change in the correction system 
occurred in the 1960’s, in the direction of more 
humane dealing with criminals. Judges used pro- 
bation more, prison less, so that substantial re- 
ductions in inmate populations occurred in most 
states. Although that spirit is not dominant, it 
still persists and was evident in the opposition 
to most of the statutes on the part of prisoners 
and, at least in some states, the public. As already 
noted, it was the spirit of governmental and bar 
bodies. I agree that we now have a failing correc- 
tion system, and I believe in some proposed re- 
forms, but they are not in the direction of the 
new statutes. 


Needed Sentencing Reform 


The sentencing reforms that are needed cannot 
be described by a particular term. ‘“Indetermi- 
nate” sentence and “determinate” sentence do not 
explain themselves. Instead, the ingredients of a 
sentencing system must be spelled out. The philos- 
ophers of the 1970’s have done so. They have 
called for substantially shorter prison sentences, 
and some have called for the use of prisons only 
for “dangerous” offenders,® or only for “serious” 
offenders (Andrew von Hirsch, Doing Justice) 

Abuses in the exercise of discretion by judges 
and parole boards do not warrant removing or 
substantially removing that discretion. In fact, 
legislation limiting such discretion serves only to 
move it from one place to another—usually to 
prosecutors, in bringing charges and negotiating 

® David Fogel, We Are The Living Proof; National Council on Crime 
and Delinquency, “The Nondangerous Offender Should Not Be Im- 
prisoned.”’ 

° eg eg “Probation or Prison: Applying the Principle of the 


Least Restrictive Alternative,’’ Crime and Delinquency, October 1975. 
® Rubin, The Law of Criminal Correction (1973), chapter 4, section 


for pleas; or, as in the new Maine Act, to the 
Bureau of Correction. The greatest abuse comes 
not in the exercise of discretion but in the im- 
position of unduly long terms on a selective basis, 
by judges and parole boards. If maximum terms 
are strongly controlled by statute or by governing 
constitutional or decisional holdings, there is little 
room for abuse in the exercise of judicial discre- 
tion within the maximum. Similarly, if prison 
terms are reasonably related to the needs of public 
protection, allowing parole (or discharge) at any 
time in the discretion of a board this will not 
undercut that protection, and still allow individ- 
ualization of the offender. 

With respect to decisional or constitutional con- 
cepts governing sentencing, we mention these: 
(1) Requiring the judge to state the reason for 
his sentence, based on findings in the record (so 
required in the Model Sentencing Act). (2) Re- 
quiring the judge to use the least restrictive al- 
ternative in choosing the mode of sentence.® (3) 
Establishing a right to equal sentencing, not in 
the sense of a uniform sentence for particular 
crimes, but calling on the sentencing judge to take 
into account sentences imposed on other defend- 
ants similarly situated and for the same crime.® 
(4) Sentencing panels (recommended in the 
Model Sentencing Act). 


Needed Parole Reform 


If parole discretion is abused, to abolish au- 
thority to grant discharges before the maximum 
term has been served is hardly the only or most 
rational corrective. Parole granting remains the 
most autocratic, least regulated, phase of correc- 
tion. The reforms needed include: (1) Changing 
the current interview with the prisoner to a fair 
hearing, including representation of the prisoner 
by counsel. (2) There should be no minimum term 
of eligibility for parole. (3) Criteria for parole 
or other discharge should be spelled out in the 
statute, other than the vague provisions now ex- 
isting, giving absolute discretion to parole boards. 
Contract parole provisions now existent in several 
states afford usable precedents for such criteria. 

Most of the new acts do not abolish parole 
supervision entirely ; nor do we support abolishing 
parole supervision. The transition from prison to 
the free community requires some guidance and 
help for the released prisoner. But the common 
pattern of surveillance, often not more than a 
meaningless report to the parole officer, should 
be replaced by a system of voluntary parole. That 
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is, parole services (counseling, employment as- 
sistance, etc.) should be available to released 
prisoners at their request; or it could be required, 
but failure on the part of the released prisoner 
in this responsibility may not be grounds for 
revocation of his release. Revocation should be 
authorized only for a new crime, and at that 
point the decision as to whether to incarcerate 
or not should be in the hands of the sentencing 
judge on the new crime.'® The current practice of 
authorizing revocation for violation of a condition 
is unrealistic, expecting a former prisoner to 
behave in a fashion superior to that of the average 
citizen. 

Nor should a revocation proceeding necessarily 
imply reimprisonment. We support the current 
legal rule that in a revocation proceeding, where 
the violation is established, consideration must 
still be given to whether re-imprisonment is ad- 
visable, or whether continued liberty for the pa- 
rolee is a preferred disposition.'' Consistent with 
such a relationship between parole officer and 
parolee, the statute should require the officer to 
develop a plan for the court which in his opinion 
would support continuation of parole rather than 
imprisonment. 


Needed Prison Reform 


Having said that the sentencing and parole 
proposals, of others and ours, should not be made 
in isolation from the conditions in the prisons, 
I turn to such proposals, to support and be sup- 
ported by the recommendations already made. The 
basic approach, if we are to devise a sentencing 
and correction system that will not increase the 
dangerousness of criminals, would eliminate huge 
maximum security prisons, and solitary confine- 
ment and administrative segregation as disciplin- 
ary punishments. In positive provisions, inmates 
should be provided with medical aid comparable 
to standards in the free world, a standard not yet 
required by the courts or most statutes. Inmates 
should have a right to counsel and assigned coun- 
sel for advice and representation in matters in- 
volving prison life as well as other issues, a right 
not yet recognized by the Supreme Court. The 
Supreme Court has held prisoners’ unions to be 


10 Model Sentencing Act (1972), § 14: “Unless the judge otherwise 
orders, . . . when a person under suspended sentence or on probation 
or parole ... is sentenced for another offense, the period still to be 
served on suspended sentence, probation, or parole shall be merged in 
any new sentence.” 

11 Caton v. Smith, 486 F.2d 733 (7th Cir. 1973); Sutherland v. 
District of Columbia Board of Parole, 366 F. Supp. 270 (D.C. D.C 
1973). 


12 See also, Rubin, III United States Prison Law chapter 8 (1976). 


illegal if contrary to administrative ruling. Yet 
in prisons in which unions are recognized, they 
are supportive of better relations between prison- 
ers and administration, and are in no way dis- 
ruptive. 

Even when finding serious violation of pris- 
oners’ constitutional rights and whole prison sys- 
tems in violation of the eighth amendment, courts 
are hard pressed to find effective remedies. In 
many instances the violations continue. Such sit- 
uations should be intolerable. The NCCD “Model 
Act to Provide for Minimum Standards for the 
Protection of Rights of Prisoners” includes the 
following provision: 

“$ 6. Judicial Relief .... 

“(c) [The court] may prohibit further commit- 
ments to the institution. (d) If the abuses are 
found to be extensive and persistent, it may order 
the institution closed subject to a stay of a reason- 
able period, not to exceed six months; to permit 
the responsible authorities to correct the abuses. 
If the abuses are not corrected to the satisfaction 
of the court, it may order those prisoners who 
have a history of serious assaultive behavior to 
be transferred to another facility, and it may 
order the discharge of other prisoners.’’!? 

Lesser measures, that strive for greater fair- 
ness in administering the present system, are a 
negative contribution to the cause of reform. An 
illustration is the American Bar Association 
“Tentative Draft of Standards Relating to the 
Legal Status of Prisoners” (1977; adoption pend- 
ing). It incorporates what courts now require, 
and recommends some additional useful protec- 
tions, but it does not move for basic changes, and 
unfortunately it proposes to undo some of the 
basic reforms recommended in its earlier sen- 
tencing standards cited above. 


The Urgent Need for Reform 


When in the 1960’s the spirit of the courts, 
reflecting a general spirit in the nation, turned 
to increased use of dispositions allowing offenders 
to remain in the community, using prison commit- 
ments less, so that prison populations went down, 
when at the same time national studies and stand- 
ards developed sought substantial reforms of the 
prison system, I and others hoped for the contin- 
uation of that spirit and the adoption of the 
standards. If that had happened, a shameful as- 
pect of our society—the prison system as we knew 
it then and know it today—would have been on 
its way to correction. 
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But when that spirit was supplanted by the 
one current today, we saw prison populations 
zoom upward, already resulting in much severer 
overcrowding than we have ever had, and, partly 
as a result of the overcrowding, conditions for 
prisoners and prison personnel and administra- 
tions becoming worse. When in 1972 the prison 
riot in Attica, New York, was suppressed with 
considerable loss of life among prisoners and 
guards, shocking the nation, the trend thereafter 
could have gone in either of two ways. One would 
have been to comply with prisoners’ just com- 
plaints, recognized by many courts. The other 
was to continue along the path of the Attica re- 
pression itself. Unfortunately, it was the latter 
spirit that has generally prevailed. 

In a recent article, the executive director of the 
American Correctional Association wrote: “Many 
reasons have been given for the current crisis 
involving the courts and prisons of America. 
Some of the most commonly mentioned are: Re- 
newed emphasis on the ‘law and order’ concept, 


18 Anthony P. Travisono, ‘Prison Crisis 1977,” American Journal 


of Correction, May-June 1977. 
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The Story of New-Gate 


wide ranging racial discrimination,” and continu- 
ing with many others, most of which (not all) we 
agree have been operative. Mr. Travisono warns 
that the current trend and the need for new pris- 
ons that would have to house the increased num- 
ber of those committed would approach the “in- 
sane” figure of 50 billion dollars in the next 24 
years. He concludes: “The huge amounts of money 
which appear to be needed for corrections could be 
put to better use in the improvement of the quality 
of life in our country.”!’ 

Indeed, money spent to maintain the present 
prison system is wasted. The “new” sentencing 
statutes are all in the direction of maintaining 
the present system, or worsening it. A great re- 
sponsibility lies on the shoulders of legislators, 
who can turn to standards, such as those we have 
recommended, for significant remedies to alter the 
present trend, change the current conditions, and 
bring some fairness and order to the system of 
sentencing and correctional treatment. The issue 
is not punishment or reformation, but whether 
we will have a prison problem in addition to a 
crime problem. 


By CHARLES W. DEAN 


é< TTEND all ye villains that live in the state, 
A Consider the caverns tunneled in stone, 
Beneath the walls that encircle New-Gate, 

Your place of abode, if justice were done.” 


This is the story of New-Gate, the first state 
prison in the United States and the only prison 
that is now a state-operated museum.* While 
New-Gate is considered one of the most infamous 
periods in the history of corrections, parts of the 
story sound strangely familiar. Perceiving in- 
mates as a labor resource, sincere reform efforts 
that result in different but crueler practices, legis- 
latures introducing measures that to them seem 
plausible but are in practice unworkable, over- 
dependence on steel and stone with little under- 
standing of staff, demands for administrative 

* The New-Gate Museum in East Granby, Connecticut, a few miles 


from Hartford, is operated by the Connecticut Historical Commission 
and is open 10:00 a.m. to 4:30 p.m. from mid-May through October. 


Chairman, Department of Criminology, California State University, Fresno 


turnover after escapes and riots, the search for 
self-supporting correctional institutions, conjugal 
visiting, and cyclical tightening of security, etc. 
all lead to the awareness that there are more 
similiarities than we like to think. A French 
adage says that the more things change, the more 
they stay the same. While there has been real 
progress in corrections, it is well not to forget 
our roots. 


Connecticut Corrections Before New-Gate 


Corrections in Connecticut began after early 
colonial experimentation with workhouses in 
other areas. From the beginning, the colony had 
to provide for the punishment of evildoers, and, 
up until the establishment of New-Gate Prison, 
other forms of punishment, including jails, cor- 
poral punishment, and the gallows served the pur- 
pose. 
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Connecticut was not immune to culprits and 
criminals. Horse thieves made periodic tours, 
forgers and counterfeiters were not uncommon, 
impersonators and confidence men preyed on tav- 
ernkeepers and housewives alike, and there were 
even a few murders. Approximately ten thousand 
gathered at Hartford on June 10, 1779, to see the 
hanging of Richard Done, a convicted murderer. 
They heard a powerful pre-execution sermon on 
the text, ‘I desired mercy and not sacrifice,” and 
listened to Richard’s proclamations of innocence 
to the last. Still at the last half hour the scaffold 
was dropped from under him and a reporter from 
the Hartford Courant wrote that “Every part of 
the exercise was performed with greatest decency 
and propriety; and we are happy to add that, 
amid such a number of people, no unfortunate 
incident took place.” (Lee, 1957:19) 

Through the larger towns wandered a few out- 
casts wearing halters about their heads and carry- 
ing conspicuous brands on their forehead—“A” 
for adultery, ‘“B” for burglary, “C” for counter- 
feiting, and on down the alphabet of crime. For 
lesser offenses, criminals were banished without 
branding. Others sat in stocks for hours or days, 
wore irons or were lashed at public whipping 
posts. (Lee, 1957:19) 

Sometimes the citizens entered into the spirit 
of the occasions in an enthusiastic way. A de- 
ranged man murdered his whole family and then 
himself in one of the bloodiest crimes in Wethers- 
field history. There was no consideration of his 
mental condition. Since the law was silent on what 
might be done with the body of a murderer, the 
enraged townspeople demanded it, made arrange- 
ments to display it perforated by a stake at a 
crossroads. No one wanted it near his house so 
they finally came to a compromise and “tumbled 
it into a hole, like the carcass of a beast, the 
bloody knife tied on his breast.” (Lee, 1957:19) 

In April 1640, the Court of Election ordered 
the erection of a jail in Hartford, because ‘‘many 
stubborn and refractory persons are often taken 
in these liberties, and no meet place is yet pre- 
pared for the detaining and keeping of such to 
their due and deserved punishment.” (Osborn, 
1925:390) In 1698, a law was passed that pro- 
vided that whenever a person was “imprisoned 
for a misdemeanor, rates, debts, fines, or forfei- 
tures, he or they that caused him to be in prison” 
shall disburse . . . for his present maintenance, 
at least to find him bread and water.” (Osborn, 
1925:391) Except for those convicted of the most 


serious crime, the colony was relieved of the bur- 
den of supporting prisoners for some time. The 
Legislature pressed other counties to build jails 
with little success. By 1726 another jail was built 
in Windham County, and by mid-century the sys- 
tem of county jails was firmly established, with 
each county having one in its main town. 
(Osborn, 1925:390) 


New-Gate: The Colony Prison 


The population continued to grow and a new 
facility was considered necessary. The need for 
a state prison at a time when funds were ex- 
tremely problematic led to one of the weirdest 
and harshest stories in United States history. 
Somehow, geology got mixed with penology and 
politics in an effort to control crime and at the 
same time abolish some of the supposedly harsher 
punishments described above. 

In 1705 a group of guileless explorers came 
across a deep cavern hiding a conspicuous vein 
of copper. Normally, they would have staked out 
a claim, made a clandestine purchase, incidentally 
incorporating the cave, and later mined the ore. 
For some reason, the excited prospectors hurried 
to the village and aroused the whole population 
with an announcement at a town meeting that 
untold riches lay in nearby hills. The minutes of 
the meeting read, “There was a mine either of sil- 
ver or copper found in the town.” (Lee, 1957 :120) 
The town officials reacted by forming a committee 
to investigate. The committee went to the caverns 
and were encouraged as they chipped off chunks 
of the green rock. A sack containing a piece of 
rock was brought down the hill and samples dis- 
patched to Yale and London for evaluation. The 
report came back shortly that the findings were 
fifteen parts pure copper, almost twice as high 
as other mines in the area. 

Two years later, a company was formed and 
the mines were in operation, with a tenth of the 
proceeds going to the town, two-thirds of which 
was to go towards maintaining a schoolmaster, 
and one-third to the support of the Collegiate 
School at New Haven. Two vertical shafts were 
dug, mostly through rock, for the purpose of rais- 
ing the ore. One shaft is about 85 feet deep and 
the other 35 feet. Several smaller shafts were 
located nearby. At the bottom of the shafts, cav- 
erns extended into the mines and air pumps were 
installed and kept in operation by hand twenty- 
four hours a day at a monthly expense of £350. 
(Mills, 1943 :239) 
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Copper was very valuable at that time and the 
mines would have been extremely profitable if it 
were not for the fact that English law required 
ore smelting to be done in England. Shipping the 
ore to England and the copper back cost a great 
deal of money. Some vessels were lost at sea, 
others were captured by the French. Due to the 
expense and loss, some smelting was attempted 
illegally near the mine. This required caution and 
secrecy, which prevented operating the smelting 
plant continuously, so profits were still very small. 
(Mills, 1943 :241) 

For 70 years the mine was worked by free 
labor, by slave labor, by private enterprise, by 
chartered companies, and by prison labor. Far 
more money was spent on the mines than was 
ever returned. Mining was considered the most 
distasteful occupation in Connecticut, but the cop- 
per from the Simsbury mines supplied the scat- 
tered smiths and metalworkers in the northern 
colonies. By 1773, labor recruiting had become 
almost impossible and profits continued to dwin- 
dle. 

It occurred to the resourceful owners that the 
underground vaults would be the ideal home for 
Connecticut malefactors. The proposition to pur- 
chase the mine seemed the ideal solution for a 
growing dilemma. Without significant expend- 
iture and without delay, the mine could be turned 
into the needed prison. (Lee, 1957:121) At the 
1773 meeting, three members of the Connecticut 
General Assembly were appointed 

to view and explore the copper mine in Symsbury, the 

situation, nature, and circumstances, to examine and 

consider whether they be beneficially applied to the pur- 
pose of confining, securing and profitably employing 
such criminals and delinquents as may be committed 
to them by any future law or laws of this Colony, in 
lieu of the infamous punishments in divers cases now 
appointed and at what probable expense these said 
mines may be obtained for the purpose aforesaid. 

(Osborn, 1925:392) 

The committee visited the mines and reported 
their findings. There was a shaft about 25 feet 
deep and 314 feet in diameter. From the bottom of 
this shaft, there were narrow passages about 5 
feet in height. Another shaft further south was 
75 feet deep, where there was a spring of water. 
This shaft furnished the ventilation for the other 
shaft, the bottom of which was proposed to blast 
a lodging room. Completed, the committee added, 
“it will, in our opinion, be next to impossible for 
a person to escape.” (Osborn, 1925:393) The 
idea had popular backing and the legislature eag- 


erly voted a resolution to “constitute the subter- 
raneous cavern and buildings of the copper mines 
of Simsbury a public gaol and workhouse for the 
colony.” (Lee, 1957:121) The Assembly gave the 
same committee authority to agree with the own- 
ers to have them keep and employ in the mines 
criminals sentenced thereto, or to purchase the 
lease and prepare the mines for use as a prison. 
The committee reported on October 18th that 
they had purchased the lease for 60 pounds, had 
built a lodging room 15 x 12 about 25 feet below 
the surface and had fixed an iron door 6 feet from 
the surface. The entire cost of preparing the mine 
for a proper prison was £111.1.6. (Osborn, 
1925 :393-394) 

The negative reputation of employment in the 
Simsbury mines was already widespread and to 
emphasize it, the title ““New-Gate” was borrowed 
from the infamous brother institution in London. 

The act that established New-Gate also made 
burglary, robbery, counterfeiting, and horse steal- 
ing prison offenses and required prisoners to work 
in the mines. First offenders would suffer 10 years 
of imprisonment, and life if convicted a second 
time, with the exception of horse thievery. (Shan- 
nahan, 1973:14) Imprisonment for these crimes 
replaced branding on the forehead, whipping on 
the naked body, having an ear nailed to a post 
and then cut off, and death. (Osborn, 1925 :392) 

At first there was no enclosure around the 
prison property and the master lived at home 
and took meals to the prisoners. Jail keepers at 
that time were often tavern keepers, and until 
1845 could sell liquor to prisoners. His bill for 
1774 was £29.5.10, which included his own serv- 
ices, 

Equipped with a pick and shovel, the first cus- 
tomer, John Hinson, descended into the pit on 
December 2, 1773, under the supervision of the 
first overseer, Captain John Viets. The master 
was to keep the prisoners at such labor as they 
were capable of and was free to punish by use 
of fetters, shackles, and by moderate whipping. 
The overseers were to provide food, clothes, tools, 
and equipment and implements to care for relief 
of sick and weak prisoners, and if necessary hire 
one or more skillful miners to instruct and assist 
the prisoners. It was anticipated that the entire 
expense of the facility would be met by the earn- 
ings of the prisoners, although the colony treas- 
urer was to provide funds to eliminate any defi- 
cits. (Osborn, 1925 :394) 

New-Gate had a reputation for security, but 
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this was far greater in reputation than in reality. 
The first prisoner, committed on December 2, 
1773, escaped after 18 days. With the assistance 
of a female ally of the free world he climbed one 
of the unbarred ore shafts in a bucket and dis- 
appeared. (Lee, 1957:122) In order to make sure 
that no other prisoners escaped, the Assembly 
ordered the owners to secure the 70-foot shaft and 
construct a strong log house over the main entry 
shaft, taking care to preserve a free flow of air. 
The next prisoners were admitted on February 
26, 1774, before these security measures were 
completed. Within a short time, two were believed 
to have been buried alive while attempting to dig 
their way out of an abandoned shaft. (Shannahan, 
1973:15) One escaped on April 9th with another 
prisoner admitted on April 5th, and two others 
escaped on April 23rd. (Osborn, 1925:394) Con- 
necticut prisoners seemed to have loyal friends 
in the community ready to pull them out of the 
unguarded airshafts. At the first opportunity the 
legislators expressed dissatisfaction with the cap- 
tain and his administrative methods. With the 
war against Great Britain imminent, both a re- 
liable supply of copper as well as an adequate 
depository for political prisoners were needed 
immediately. Lawmakers, more than ever, were 
convinced that New-Gate was the right place for 
them, so management was changed, firmer se- 
curity measures were proposed and the escape 
hatches capped. In 1775, the dungeons were again 
ready for prisoners, tattling Tories, spies, and 
other traitors to the cause of liberty. (Lee, 
1957 :122) 


Revolutionary War Prison 


New-Gate became famous as a result of its use 
as a prison for Tories, deserters, court-martialed 
American soldiers, prisoners of war, and other 
troublemakers during the Revolutionary War. 
(Shannahan, 1973:15) The first of these was 
committed by the Commander-in-Chief of the 
Continental Forces himself, with the following 
letter of commitment issued from Cambridge on 
December 11, 1775: 

Gentlemen: The prisoners which will be delivered to 
you with this having been tried by a court martial and 
deemed to be such flagrant and atrocious villians that 
they cannot by any means be set at large or confined 
to their camp, were sentenced to Symsbury in Connecti- 
cut. You will therefore be pleased to have them secured 
in your jail, or in such other manner as you shall deem 


necessary so that they cannot possibly make their es- 
cape. The charges of their imprisonment will be at the 


Continental expense. I am, etc., George Washington. 
(Lee, 1957:122) 


With this, the copper mines of Simsbury be- 
came the penitentiary for the Continental forces. 
The offenders whom Washington sentenced en- 
tered one of the most imposing prisons in the 
civilized world. The only entrance was through 
the quarters of the sentries, past a double column 
of guards. Chained prisoners were led to a trap- 
door that in turn led to a floor below where the 
kitchen was located. It took the strength of two 
men to open the second trapdoor at the foot of 
the stairs which was secured with iron bolts and 
bars. From this opening there was a six-foot per- 
pendicular ladder extending into what was known 
as hell. But this led only to a grated hatch-way 
locked over a narrow shaft carved through solid 
rock. The shaft was large enough for only one 
man to pass at a time. The pit was 38 feet below, 
and that was only a landing. Prisoners were 
marched from that point on wet slanting shelves 
down 40 feet until they reached their quarters, 
which consisted of a platform of boards, with a 
few more fixed overhead to provide shelter from 
the dripping water. (Lee, 1957:123) 

There is no record of the time when the first 
Tories were sentenced to New-Gate, but on July 
8, 1776, the Committee of Inspection of Simsbury 
wrote Governor Trumbull expressing concern 
about a lack of security for prisoners considered 
enemies of the country. Although additional 
guards were approved by the Council of Safety, 
there still were escapes and disturbances. (Shan- 
nahan, 1973 :16) 

Between the spring of 1776 and the fall of 
1780, there was a series of escapes and destructive 
riots, each followed by attempts to rebuild in spite 
of the severe lack of funds resulting from the 
war effort. (Shannahan, 1973:16) One entry into 
the research indicates the interrelationships be- 
tween the war and New-Gate. The overseers re- 
ported that they had enough timber and other 
materials to rebuild, but that there was no money 
in the treasury to pay laborers except coins that 
would not circulate, and all of the laboring part 
of the state was in husbandry. (Osborn, 1925 :394- 
395) 

The log house over the main entrance was 
burned in the spring of 1776, but no prisoner 
escaped. (Osborn, 1925:394) Several Tories es- 
caped in the fall of 1776. In February, 1777, the 
house was again burned, and several more Tories 
escaped. The prisoners were then removed to the 
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Hartford jail. By November, 1780, the prison was 
rebuilt and opened in December under a military 
guard of 24 under the command of Lieutenant 
Elijah Owens. (Shannahan, 1973:16) 

The prison ran smoothly for the first five 
months under military supervision. As the war 
wore on, the success, security, horrors of New- 
Gate became legendary. The strength of the solid 
rock, the tightness of the iron grilles led to the 
conclusion that the prison could be manned with- 
out so many professional soldiers, who were sorely 
needed on other fronts, so there was a change in 
personnel. The soldiers were replaced by a couple 
of dozen boys and by more gentle superiors, disci- 
pline was relaxed and even wives were occasion- 
ally permitted to visit their husbands in their 
cells. (Lee, 1957:124) The change promoted the 
notorious break on May 17, 1781, when 28 prison- 
ers, all Tories, killed one of the guards and 
wounded several others, and all escaped. That 
evening, after the convicts had been chained in the 
dungeons, a woman appeared with a plea to visit 
her husband. She was admitted, left without 
guard, and promptly went about her compassion- 
ate mission. Some hours later she called to the 
guards that she was ready to leave. Two sleepy 
boys started to hoist the trap and at that moment 
they were helped by a violent thrust from below. 
Up from the pits stormed the entire population 
of prisoners, including 30 men considered danger- 
ous. In the skirmish that followed, several guards 
were wounded and one killed. The trapdoor was 
lowered over the heads of the survivors. (Lee, 
1957:124) The Legislature was in session at this 
time. Legislative investigation revealed a lack of 
discipline on the part of the guard and cowardice 
in the face of prisoners. In their investigation 
they were harsh in their insults directed at the 
state committee as well as at the prison personnel. 
“A small lad just fit to drive a plow with a very 
gentle team,” they scoffed at one guard. “A young 
man more fit to carry fish to market than to keep 
guard at New-Gate.” (Lee, 1957:124) Sixteen of 
the twenty-eight escapees were captured but es- 
caped three months later by digging their way 
out through an old drainage tunnel, an escape 
route made famous in Walter D. Edmonds’ book 
Drums Along the Mohawk. (Shannahan, 1973 :17) 

Again New-Gate became the impregnable prison 
everyone had assumed that it always was. All feel- 
ing for prison suffering and humanitarianism was 
cast aside. Connecticut and the Continental Con- 
gress had a penitentiary that matched the worst 
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in history. Prisoners worked a 12-hour work day 
from four in the morning until four in the after- 
noon. Whether at work or asleep, they were 
chained to their places, handcuffed, fettered, and 
collared. One observer found the attendants at 
the prison delivering pickled pork for dinner. 
Pieces were thrown separately upon the floor for 
the parties at each forge. They had to be washed 
and boiled in the water used for cooling iron 
wrought at the forges. Another visitor watched 
convicts kneading the community supply of bread 
by trampling the dough with unwashed feet in 
an unwashed trough. To economize on space, pris- 
oners were dovetailed into the sleeping bunks 
with each man’s feet resting on the straw pillow 
of his neighbor. To ease the concern of the public 
that occasionally expressed reservations about the 
effects of poor diet and underground living condi- 
tions, it was reported that ‘“‘the convicts enjoyed 
good health and certain cutaneous diseases were 
cured by the confinement. (Lee, 1957:125) Eye- 
witnesses spoke of the vermin, filth, stench, hard 
fare, and punishments, and a climate where the 
prisoners’ clothes grew moldy and rotten and fell 
away from their bodies while their limbs grew 
stiff with rheumatism. They saw prisoners so 
heavily ironed by handcuffs and fetters that they 
could move about only by a short jump or hop and 
others chained in pairs to wheelbarrows. Men at 
the smithy were observed wearing iron collars 
held on chains from the roof. A British traveler, 
‘“homas Anburey, wrote in September 1781, “At 
a place called Symsbury are some copper mines 
‘where formerly such offenders were as the Gen- 
eral Assembly did not choose to punish with death 
were sent, showing the humanity and mildness 
of the law: but not in my opinion. They would 
have shown it more considerably by hanging up 
the unfortunate wretch: when in the course of 
a few months after lingering out a miserable 
existence, the dissolution of nature puts a period 
to their pain.” (Lee, 1957:125) Nearly all pris- 
oners wore fetters riveted to their ankles, and 
when at work were chained to their blocks. Some 
of the more dangerous were secured by a chain 
leading from a band around their neck to the 
beam above. Prisoners were allowed to swap ra- 
tions, exchange commodities, buy and sell articles 
and procure hard cider, though three pints of 
cider were included in their daily ration. Their 
beds in the cavern were on the wooden floor three 
feet above the ground and were supplied with 
blankets, and, when requested, with straw. 
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The use of New-Gate for prisoners of war was 
considered in September 1781, when the Conti- 
nental Congress directed the Board of War to 
write Governor Trumbull to request a plan and 
expenses to confine 200 British prisoners. Al- 
though this plan was prepared and submitted, it 
was never used, probably because General Corn- 
wallis surrendered at Yorktown at about this 
time, and the major fighting of the war ceased. 
(Shannahan, 1973:17) 

Throughout the war years, the total number 
of Tories committed did not exceed 60, with a 
maximum of 20 at any one time. As horrible a 
place as it was, it still could not be compared 
with the British prison ships anchored in New 
York Harbor, where ten thousand American pris- 
oners of war died. (Shannahan, 1973 :17) 


New-Gate as a State Prison 


After a fire in November of 1782, the place was 
abandoned until 1790. The prisoners were trans- 
ferred again to the Hartford jail. In the 1784 
Revision of the Laws, the section dealing with 
New-Gate was omitted, and it was not until 1790 
that there was any provision for a state prison. 
(Osborn, 1925:396) New grounds above the mine 
were completed in 1790, and Major Peter Curtis 
was appointed keeper. This was a final attempt 
to make New-Gate a secure and profitable prison. 
At night prisoners were still confined below 
grounds where many of them wore iron fetters 
and were chained to rings in the wall. 

According to the overseers’ report of 1810, the 
prison averaged 400 visitors a month, most of 
whom stayed at Viets’ Tavern. The guard took 
advantage of these visitors by charging 1214 
cents to tour the buildings above ground and 6 
cents to tour caverns. The 1825 report indicated 
that admission fees averaged $41 per officer for 
the previous 6 years. (Shannahan, 1973:19) 

The Town of East Granby was separated from 
Simsbury in 1786, so that New-Gate was located 
in Granby. 

From 1805 on, additions were made to the 
prison plan, including various shops, a building 
with cells downstairs, and a chapel upstairs. In 
1802 a stone wall 12 feet high was built around 
the premises. In spite of these precautions and 
increased guard, there were a few escapes and 
several rebellions between 1794 and 1822. 

In the year 1821, there was a revision of the 
criminal code that resulted in a prison population 
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increase of from an average of around 50 to a 
peak of 124 by 1824. (Shannahan, 1973:19) 

In 1824 a large four-story building was com- 
pleted, finally providing enough cells, so that it 
was no longer necessary to house prisoners in the 
caverns except for punishment. There were also 
apartments for females. (Shannahan, 1973:19) 
This building also housed the treadmill. (Osborn, 
1925 :419) 

In 1827 the Prison Discipline Society reported 
that conditions in the building above ground were 
so deplorable that most of the 127 prisoners had 
volunteered to return to their underground quar- 
ters where they could “curse, swear, fight, and 
do other unutterable abominations without having 
it known to anyone.” The report concluded that 
“there probably has not been on earth a stronger 
emblem of the pit than the sleeping rooms of that 
prison, so filthy, so crowded, so inclined to evil, 
so unstrained.” (Lee, 1957:126 and Memorial 
History of Hartford County, 81) After the chapel 
was built, weekly services were usually held on 
Sunday. Before this, by arrangement with an 
East Granby church, services had been held in 
the nail shop with most prisoners being chained 
to their blocks. The elevated platform was a pul- 
pit and the choir was composed of neighbors. 
(Osborn, 1925 :418) 

Gradually, the use of irons, except for miscon- 
duct or the most dangerous, was terminated, and 
prisoners were not chained to their work. They 
were placed at a trade to which they were ac- 
customed, and if they had none, were used as 
waiters or common laborers sent to the treadmill 
along with the most difficult inmates. (Osborn, 
1925 :418) 

The treadmill was designed to be used for 
grinding grain and equipped with horizontal 
flanges as steps upon which prisoners climbed 
and thus revolved the wheel. It was soon given 
up because it did not pay and was regarded as 
too exhausting. A legislative report in 1825 indi- 
cated that 30 to 33 worked at a time, two-thirds 
at once for eleven minutes, with the other third 
resting for 5 or 6 minutes. While admitting it 
was capable of abuse, they believed that if used 
with discretion and care, it would be beneficial 
and not injurious to health and that it was a way 
to use inexperienced labor that would spoil ma- 


terials if used in other jobs. It went on to say | 


that, “As a mode of punishment it is further 
recommended from the fact that it is peculiarly 
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irksome; requiring a severe exertion of the body 
and furnishing no employment to the mind. Con- 
victs do not perceive the progress of the labor; of 
course, no interest is excited; the attention is not 
arrested ; there is no mental occupation or engage- 
ment, which can at all alleviate the tedium and 
dullness of the task.” (Osborn, 1925:419) 

In 1825, the legislative committee found that 
the buildings were not related to one another, 
that they were insecure, that there was not land 
enough to accommodate the prisoners, that no 
classification was possible, and that the cells were 
schools of crime. 

Annual cost to the state since 1819 had been 
nearly $7,600 a year and for the 7 years preced- 
ing, more than $9,000 per year. This annual deficit 
was the major reason for closing New-Gate. The 
success of Auburn prison and the agitation for 
more humane policies towards prisoners had in- 
creased dissatisfaction with New-Gate among 
some liberal thinkers. The possibility of making 
a new prison both helpful and self-supporting led 
the state to abandon the old. This was done in 
October, 1827, and the buildings and some five 


acres of land were sold in 1830 for $1,200. 
(Osborn, 125:420) 

New-Gate was used as a prison for 54 years 
until September 28, 1827, confining people of all 
ages, from boyhood to extreme old age, girls, 
women, political prisoners, and people of all walks 
of life. (Mills, 1943 :243) 

Between 1790 and 1826 the state had poured 
over $200,000 into its support and upkeep. All 
the prisoners were transferred to the Wethersfield 
Prison in 1827. The principal reason for the 
transfer of the New-Gate prisoners was the ex- 
pense of maintaining the old underground for- 
tress. After the prison was evacuated, the prison 
building and the land were sold to persons in- 
terested in the mining operations. 
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The Probation Officer as Therapist 


Examination of Three Major Problem Areas 


By SHELLE G. DIETRICH, Psy.D. 
Staff Psychologist, Federal Correctional Institution, Oxford, Wisconsin* 


HE PROBATION OFFICER’S job is not easy. It 
many requirements and the officer 

frequently feels overworked and underappre- 
ciated. One facet of the work is to make certain 
that the court’s requirements for the probationary 
period are followed by the probationer. In order 
to do this, the officer must communicate with and 
monitor the probationer and his activities. Glaser 
reports that officers enjoy this interpersonal inter- 
action and would like to spend more time in the 
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supervisory-helping role.! The literature reflects 
this interest. Many articles concern interpersonal 
topics: how to best relate to the probationer,” how 
to deal with interpersonal interactions,? and how 
to best support the probationer’s chances for car- 
rying out probationary requirements.‘ However, 
there has been a gradual trend towards even 
greater expectations from the officer than that of 
being an overseer during a designated time period. 
The literature suggests that the probation officer 
is now expected to be a change agent. Not only 
must he oversee the probationer’s compliance with 
legal requirements but he now is responsible for 
changing the probationer’s behavior and even the 
probationer’s motivations. 

Examples of such advice in the literature are 
numerous. Authors advise probation officers that 
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they “‘are supposed to correct and rehabilitate.’® 
Stratton sees the purpose of the counseling rela- 
tionship or supervisory function as a rehabilita- 
tive process.® Linden states that in a supervisory 
function, ‘the probation officer must concern him- 
self with changing the offender’s behavior,” and 
with helping the probationer “discover his own 
[the probationer’s] unique way to moral action.’’* 
In six pages, Veraa attempts to educate the proba- 
tion officer in a short course on “how to treat the 
exhibitionist” and even goes as far as to include 
treatment directives for the person’s parents or 
wife.’ The supervisory role of the probation of- 
ficer has expanded to include functions of psycho- 
therapist, marriage counselor, family therapist, 
rehabilitator, and guide for the probationer’s dis- 
covery of “moral action.” 

The present article discusses three major prob- 
lem areas involved in widening the expectations of 
the officer’s supervisory function to include clin- 
ical or therapeutic interventions. These problem 
areas are also applicable to parole agents, prede- 
linquent agency employees and other workers in- 
volved in a supervisory role, especially in the field 
of criminology. For brevity, however, the discus- 
sion will remain in the context of the job require- 
ments of the probation officer without continual 
reference to the other areas of applicability. The 
problem areas to be discussed involve (1) the of- 
ficers professional qualifications to serve as a 
change agent or therapist, (2) the simplistic, 
short-term advice offered to probation officers 
with examination of potential harmful effects 
resulting from incompetent practice, and (3) in- 
herent conflicts between the primary job require- 
ments of probation officers and a truly therapeutic 
role. A reconceptualization of probation officer re- 
sponsibilities is proposed with an example from 
the literature illustrating appropriate officer 
functioning. 


Probation Officer Qualifications 
as Change Agents 


Usually, the probation officer is a person who 
has obtained a bachelor’s degree from a college or 
university and has majored in an area that re- 
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quires no training in a particular field relevant 
for probationary work (e.g., “majors could range 
from Home Economics to Accounting’”’).? The 
ABA recommends supplementing this training 
with a year of graduate work in a related field, a 
year of full-time casework or group work experi- 
ence, or a graduate degree. The ABA also suggests 
it is “desirable that the staff include individuals 
who may lack such professional qualifications but 
have backgrounds similar to those of the proba- 
tioner themselves.’’!” These, of course, are general 
directives for probation officer qualifications and 
many individual cases could certainly be cited 
which differ from the above directives. However, 
the important issue is that the probation officer 
usually has not received extensive specialized 
training for the function of change agent; that is, 
the function of being competent to facilitate an- 
other person’s changing his behavior, attitude, 
affect, or personality style. This lack of specialized 
training is rarely addressed and seems to be fre- 
quently forgotten. 

The disregard for such training is openly ex- 
pressed in current articles which continue to en- 
courage probation officers to extend themselves 
beyond their trained competence. An example is 
Stratton’s statement that, “‘In a sense, this group 
(probation officers and parole agents) along with 
other social agency workers become, by employ- 
ment alone, the only unlicensed paid therapist in 
the country.”!! It is an unrealistic expectation of 
probation officers to expect themselves to be com- 
petent in an area for which they have not received 
adequate training. Of course, training does not 
ensure competency, but the task of achieving pro- 
fessional competency without training would be 
extremely difficult and success would be improb- 
able. Rarely do professionals expect themselves to 
be skilled in untrained areas. A neurologist would 
not consider performing cardiovascular surgery. 
Likewise, a psychologist would not prescribe psy- 
chiatric medications. The probation officer needs 
to be very careful not to abuse his very real com- 
petencies derived from his specific training and 
history of work in the area of criminology by 
overextension of professional skills. 

The probation officer may be quite knowledge- 
able concerning human interactions, criminolog- 
ical issues, group behavior, etc., from much ex- 
perience and expertise obtained in his line of 
work and from his particular background. This 
practical common sense basis for understanding 
interpersonal interactions is invaluable for the 
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professional excellence of the probation officer. 
However, it does not qualify a person for the 
change agent role, nor does it fully inform a per- 
son of the complexities of behavior or personality 
change. To comprehensively understand the per- 
sonality dynamics of the probationer, one would 
need both a common sense, intuitive knowledge 
and in-depth specialized training.'* Nagel writes, 
“A well recognized feature of common sense is 
that, though the knowledge claims may be ac- 
curate, it seldom is aware of the limits in which 
its beliefs are valid or its practices successful.”!* 
Each professional person must be constantly cog- 
nizant of limitations of competency. The “anybody 
can do anything” philosophy cheapens the com- 
plexities of clinical work, demeans the attain- 
ment of clinical maturity of judgment, and po- 
tentially hurts the probationer under the guise 
of rehabilitation. 


Short-term, Simplistic Advice and 
Potentially Harmful Consequences 


The first mistake in the literature is to expect 
the probation officer to become a change agent for 
the probationer when background training has 
not been sufficient. Even after this error, however, 
additional errors follow. A frequent recommend- 
ation to the officer is for him to render cognitive 
advice to the probationer who will then change 
his behavior or attitudes in an effort to comply 
with probationary requirements. The proposed ad- 
vice in the literature is usually humanistically 
oriented and presented in tones of warmth and 
concern for the probationer’s welfare. The prob- 
lem with the majority of humanistic directives 
found in the criminological literature is that they 
are simplistic, cognitive, overgeneralized and 
lacking in depth of understanding of the dynamics 
and complexities of personality organization and 
change. 

A recurrent example of simplistic, short-term 
advice offered to probation officers is the sugges- 
tion that an officer should covertly coerce the pro- 
bationer into change by giving proper humanistic 
interpersonal contact. Mangrum states, ““‘The most 
effective way to turn the probationer from his 
illegal ways is to treat him with dignity.”!+ Many 

12 Robert Holt, “Clinical and Statistical Prediction: A Reformu- 
Data, 56 Journal of Abnormal and Social Psy- 
wo of Science. New York: Harcourt, 

14 Mangrum, op. cit. 


15 Stratton, op. cit. 


16 Hellmuth Kaiser, Effective Psychotherapy. New York: The Free 
Press, 1965. 


authors propose being honest, concerned, genuine, 
warm, without being excessively so, while also 
being firm and directive. After much listing of 
descriptive generalities, the reader is left with the 
feeling that the advice has evaporated into amor- 
phous, vague directives which are frequently 
contradictory and difficult to apply to specific 
situations. 

Infrequently, a specific example is offered. Usu- 
ally, the advice is clinically quite questionable and 
reflects cognitive, simplistic conceptions of human 
relationships. Stratton suggests, “If the proba- 
tioner is willing to honestly express what his 
feelings are, then the worker should also be 
willing to reach into his own experiences and say, 
‘I’ve felt something like that myself,’ allowing 
the other person to know him on a human level.’’!® 
Such techniques of soul-baring are not highly re- 
garded by most mental health professionals and 
have many other possible meanings than the pro- 
posed message of having been understood. Such 
a suggestion of interaction to facilitate the climate 
of understanding could include the following most 
obvious meanings for the recipient: 

(1) The worker is so self-absorbed that he 
would never be able to understand the probationer 
since he relates everything the probationer says 
back to himself. 

(2) “Look at me, I’m so understanding,” which 
usually means “I don’t know what is going on; 
otherwise, I would not have to make such an issue 
out of my being able to understand.” 

(3) The change of focus from the probationer 
to the officer could easily sidetrack the direction 
the probationer was pursuing with the thought, 
and turns the clinical attention to the officer. 

(4) Perhaps the officer actually gives an ex- 
ample which is not along the exact lines of the 
probationer’s thought, thereby confirming the of- 
ficer’s lack of understanding. 

In his book, Effective Psychotherapy, Kaiser 
offers the following statement concerning psycho- 
therapists: “Whenever you feel the need to do 
something, or to refrain from doing something 
for the purpose of showing him [the patient] 
your concern, you can be certain that your concern 
is lacking.’’!® Kaiser continues to explain that if a 
person is genuinely concerned, respectful, empa- 
thetic of another, there is no need to “prove” it. 
The affect is genuinely there and the listening 
person, if functioning well, will know it. If the 
listening person shows doubt as to the therapist’s 
concern, the pair then deals with the doubt. The 
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therapist must first be very certain what his own 
reactions are; the need to “prove” them to the 
client is indicative of additional motivational 
factors at work. 

The frequent advice to probation officers to be 
concerned or empathetic or understanding is a 
directive which is actually impossible to cogni- 
tively implement anyway. As Guntrip states, “We 
cannot by an effort of will make ourselves feel 
differently from the ways in which we discover 
that we do feel. We do not choose what we shall 
feel, we simply discover that we are feeling that 
way, even if we have some choice in what we do 
about its expression.”!* Authors in the crimino- 
logical] literature many times advise the probation 
officer to do this impossible affective task. 

An excellent example of such faulty advice can 
be found in Mangrum’s article entitled “The Hu- 
manity of Probation Officers.”!* This article is 
especially applicable to the present discussion be- 
cause Mangrum abuses the very advice he is of- 
fering to the probation officer. Mangrum repeti- 
tively emphasizes the need to preserve the dignity 
of the probationer, to treat him with respect and 
to “treat him with dignity, concern, and aware- 
ness that he, too, is a man.’’!® However, after 
strongly supporting humanistic regard and orien- 
tation, Mangrum then proposes a method by 
which the officer acquires such benevolence. He 
states, “Self-diseipline and rational control are 
necessary to guard against the problem of selec- 
tive enforcement of probation conditions based on 
one’s own biases.” His advice, we see, has two 
standards: on the one hand, deal with the proba- 
tioner with kindness, concern, respect and dig- 
nity; but on the other, deal with yourself through 
cognitive coercion, rational control, and strict 
self-discipline. In effect, Mangrum is telling the 
probation officer that it does not really matter how 
one truly feels, that one must coerce one’s self to 
feel a certain way towards the probationers with 
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the prescribed orientation being humanistic. Quite 
a paradox. 

If only the paradox could stop here. Mangrum 
doesn’t let up. After prescribing personal affective 
coercion, he continues, “There is a personal and 
professional ‘payoff’ to treating people with dig- 
nity, respect, feeling; to relating to them as 
worthwhile and important. They will reciprocate 
the treatment and, thereby, contribute immeasur- 
ably to one’s success as a probation officer.” So, 
now the reader gets the whole picture. The hu- 
manistic regard, acquired through self-discipline 
and coercive cognitive control turns out to be a 
thinly disguised manipulative technique for pro- 
fessional success. We are again reminded of 
Kaiser’s warning concerning a person’s need to 
demonstrate concern for others. 

Not only is the therapeutic advice at times sim- 
plistic, generalized, and multilayered with ques- 
tionable motivations, but even more serious is the 
lack of attention given to potential harmful ef- 
fects of such therapeutic work. The recent liter- 
ature reflects a quite casual, “anything goes” ap- 
proach to psychological issues. An example of 
such a cavalier directive is seen in Veraas’ article 
advising officers on methods of treatment of pro- 
bationers whose offense was exhibitionism. The 
advice includes giving “a general airing and some 
direction perhaps” to the probationer’s ideas on 
sexuality, the development of feelings of accom- 
plishment and self-worth, helping the client work 
through guilt feelings and reducing general pas- 
sivity.*” Veraa even states, “If you are confident 
about your counseling skills, you may wish to 
tackle the exhibitionist’s basic problem of poor 
masculine identification,” and also suggests del- 
ving into childhood background factors (e.g. 
looking for “a dominating, overassertive or over- 
protective mother or wife, an excessive attach- 
ment to the mother or a passive father.)”*! Why 
not go ahead and prescribe medications, prepare 
legal documents, or write an insurance plan for 
the probationer? This kind of professional intru- 
sion into areas for which one lacks training is 
indeed a serious issue. 

The particularly disturbing factor is that re- 
commendations in the literature for officer treat- 
ment of various categories of offenders (cate- 
gories usually divided according to the committed 
offense) are not at all infrequent. Gigeroff, et al., 
state that the probationer who was convicted of 
exhibitionism can be helped by probation officers 
to identify stressful relationships and situations 
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which will be sufficient and further “referal to 
psychiatric intervention is not necessary for the 
majority of cases.’’*? Joseph describes a proba- 
tion department’s treatment of heroin addicts and 
states, “Probation officers also function as metha- 
done counselors. They assist patients with re- 
ferrals to jobs, training, education, and financial 
assistance in addition to helping patients resolve 
personal, family, and legal problems.”** This is 
too much. Certainly, with a minimal amount of 
reconsideration, most probation officers would not 
consider themselves to be competent to serve as 
“all-around” advisors. Surely, grandiosity has not 
completely taken over. To encourage the officers 
to assume all these tasks is unrealistic; it demeans 
the very real skills the officers have to offer since 
the overassumption of responsibilities dilutes the 
officer’s well based professional contributions, and 
it introduces a very serious legal question of prac- 
ticing therapeutic interventions without legal 
license. 

And what about the probationer? Certainly his 
position in relation to the probation officer is a 
vulnerable one. Shouldn’t the probationer be pro- 
tected from being the nonvolunteer patient of an 
unlicensed and untrained person, even if the 
person’s intentions are the most purely human- 
istic? The literature on the potential harmful ef- 
fects of psychotherapy is voluminous.** Psycho- 
logical intervention, the role of the change agent, 
is not simple. The assumption of responsibility for 
being “helpful” in untrained areas should be so- 
berly reconsidered. 


Inherent Complications in Probation Officer’s 
Role as Change Agent 


Even if a probation officer were adequately 
trained as a change agent, were licensed by the 
state for such work, and were optimally skillful 
in such therapeutic endeavors, the reality of of- 
ficer-probationer relationship would pose very 
serious problems in the therapeutic enterprise. 
The realistic legal requirements of the officer’s job 
prohibits full promise of confidentiality. Fried 
states, “In a very real sense the probation officer 
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is a double agent, representing both the proba- 
tioner and the state .. .”*° The complexities which 
arise due to this attain situation are well illus- 
trated by current proposals of probation depart- 
ments to offer group therapy to probationers. 
Vogt states that group sessions have become more 
fervently advocated across the country and such 
meetings rely on openness and honesty.?° He con- 
tinues as follows: 


In some respects, it is like a kind of free discussion 
between good friends who want to take the time to hear 
each other out and get each other’s opinion. ... Your 
group leader, a probation officer, acts as guide and 
moderator in the discussions .... The group leader’s 
attitude toward a probationer getting into unlawful 
activity or breaking the rules of probation would have 
to be the same whether he heard about it in the group 
or privately. On the other hand, he is not running 
the group to check up on anybody. He could do that 
much more easily and quickly than by holding group 
meetings.27 


So what is the probation officer to do? Even if 
the officer were trained in group therapy, his legal 
position of agent for the state puts insurmount- 
able hardships on the development of therapeutic 
relationships. Probation department group ther- 
apy sessions create a double bind situation for the 
probationer.** The leader says, 


“Tell me your 
problems in meeting the requirements of proba- 
tion. However, if your problems involve violations 
of the conditions of probation, I will need to 
follow procedural rules of action.” What is the 
probationer going to talk about? The probation 
officer cannot discuss these problems with the pro- 
bationer. He cannot ask the probationer to be 
honest, open, and relate to him like “a kind of free 
discussion between good friends.” The situation 
is not one which is between good friends. It is a 
situation which is between a supervisor and the 
person who is being supervised. This provides no 
kind of assistance for the probationer to be able 
to comply with the conditions of the probationary 
period. If anything, it only introduces frustrating 
contradictions of expectations. 


Reconceptualization of Probation Officer 
Responsibility 

The literature bombards the probation officer 
with expectations and directives to widen his as- 
sumption of professional responsibilities even at 
times to an extent greater than his training per- 
mits. The present article proposes that a proba- 
tion officer, rather than assuming the role of 
change agent, should adopt a model of “case 
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manager” which is very well exemplified by an 
article authored by William Breer.”® 

Mr. Breer is one of the very few authors who 
shows realistic recognition of his professional 
skills and limitations. He describes the case man- 
agement of an adolescent schizophrenic and em- 
phasizes that the optimal situation is to arrange 
for a mental health agency to carry out the burden 
of treatment emphasizing a joint strategy with 
the probation officer and a division of professional 
roles. Breer does accurately note the paucity of 
professionals capable of dealing with such early 
developmental and severe problems. However, he 
never loses sight of his intervention as concep- 
tualized as a “bandage job,” as he calls it, to sup- 
port the probationer until more long term healing 
care can be found. In the author’s opinion, Breer’s 
suggestions for such supportive care are knowl- 
edgeable, sensitive, realistic, and applicable. Few 
authors show such depth or range of competency 
with the complexity of psychological difficulties. 

The author proposes that probation officers 
follow the model of Mr. Breer as a ‘‘case man- 
ager.” With his knowledge of community agencies 
and resources, the function of the probation officer 
could be to make such possibilities available to 
the probationer. This includes areas of vocational 
training, vocational placement, residential living, 
and psychological assistance. Instead of doing the 
individual therapy work himself, the probation 
officer would conceptualize his job as finding a 
situation which would fill this need for the pro- 
bationer when indicated. Many officers have cer- 
tainly experienced the frustration of providing 
such optimal environmental conditions only to 
discover much lack of cooperation on the part of 
the probationer. There is little doubt that the case 
manager role involves much interpersonal skill 
and ability to understand complicated human situ- 
ations on the part of the officer. Consultation with 
mental health professionals might add clarifica- 
tion in some complicated cases. 

The suggestion of consultation raises a final 
sober point in the discussion of the difficult job of 
the probation officer. One situation which seems to 
be frustrating to probation officers is the attempt 


29 William Breer, “Probation Supervision of the Schizophrenic Ado- 
lescent,’? FEDERAL PROBATION, Vol. 40, 1976. 
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to work with mental health professionals, only to 
have such an attempt end in disappointment. The 
officers frequently do not get the answers to ques- 
tions asked, and feel that the professionals are 
evasive, superficial, and do not understand the 
core of the problems with which the judicial sys- 
tem has to deal on a daily basis. Much of this 
disappointment is certainly due to incompetency 
in the mental health profession, and this great 
lack cannot be denied. Yet also, some of the disap- 
pointment must come from the lack of easy and 
quick answers. This feeling of lack of closure, the 
impatient feeling of “why don’t they just come 
out and tell me how to do it,” or “tell me what 
went wrong?” is a reaction most people exper- 
ience in the field of understanding psychological 
issues. The author believes the process of working 
through these disappointments by “following a 
case” until the answers become more clear, is the 
most beneficial, long-lasting approach for the de- 
velopment of greater interpersonal skill and un- 
derstanding of psychological processes. Many 
organizations expect staff training to be completed 
(if at all pursued) in a small number of sessions 
that provide generalized rules of procedure. The 
search for quick simplistic answers to long- 
standing human problems many times leads to 
disappointing results. If consultation were estab- 
lished on an ongoing basis, the probation officer 
would be able to follow the process of watching 
the answers to psychological questions merge and 
would be able to develop skills in individualizing 
his view of the probationers rather that his being 
stuck with global generalities. Regardless of theo- 
retical orientation, short-term, simplistic attempts 
to answer questions concerning complex interper- 
sonal interactions is bound to be confusing, dis- 
appointing, and frustrating. 

The author believes the optimal situation for 
probation departments is to secure periodic or 
ongoing psychological consultation with profes- 
sional people who have the capacity to be genu- 
inely helpful in understanding and dealing with 
people. Such an arrangement allows the probation 
officer to develop his own interpersonal style of 
interaction in his professional supervisory role 
as case manager. 
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Criminal Sentencing: Misunderstanding's 
and Misapplications 


By JAY L. SCHAEFER 


HAT is wrong with the following sentences 
or resentences? 


—After a defendant has served several 
months in prison, the judge modifies the sentence 
to probation. (Illegal*: see topic +2) 

—aA split-sentence is to be served on weekends. 
(No statutory basis for sentence: see +11) 

—A Federal judge sentences a defendant to 
5 years of imprisonment and orders that it run 
concurrently with a state sentence the defendant 
is then serving. (Exceeds judicial authority: see 
#15) 

Why are the following sentences not problem- 
atical? 

—A judge, despite his or her intention to do 
so, omits to include as part of a sentence of im- 
prisonment that the defendant is to receive credit 
for time served awaiting trial. (Statute provides 


Attorney General must grant credit: see #14) 
—A judge modifies a sentence 6 months after 

it was imposed although Rule 35 only allows re- 

ductions within 120 days. (Case law requires only 


that motion for reduction be filed within 
days: see #18) 

Unfortunately, criminal sentencing is becoming 
as complex as the tax code. The above sentences, 
which are discussed further in the numbered top- 
ics below, are examples of frequently misunder- 
stood practices in the Federal courts. When a 
person’s freedom is at issue, mistakes or confusion 
may cause irreparable damage; and even if no 
errors are committed, unnecessary complexity is 
a burden on the 36,494 defendants sentenced last 
year in Federal court, on judges, prison officials 
and on probation and parole officers. Further- 
more, loopholes and technicalities detract from the 
public’s respect for the criminal justice system. 

As will be pointed out again, some technically 
invalid sentences are knowingly imposed by the 
court, are acceptable to the defendant, and may 
be unopposed or undiscovered by the prosecution. 
Other agencies may recognize the problem but 
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decide not to challenge the sentence in court. 
Only later when the defendant violates the condi- 
tions of the resulting probation or parole are 
there challenges to the court’s judgment and sen- 
tence. Whether or not a particular sentence is 
attacked, “working around” the sentencing stat- 
utes continues the unnecessary complexities in the 
law and may lead to the recodification of the same 
confusing provisions. 

This article discusses some of the often mis- 
understood or misapplied aspects of sentencing. 
Under four subject headings—PROBATION, 
SPLIT-SENTENCES, COMMENCEMENT OF 
SENTENCE, and MODIFICATION OF SEN- 
TENCE—and 18 topic questions, the existing con- 
fusions are set out but not always resolved: on 
the contrary, in some instances, new issues are 
raised. Hopefully, however, exploration of the 
problems will be the first step towards their clari- 
fication. 

Throughout the article there are references to 
Senate bill 1437, the revision of the criminal code 
that passed the Senate in the 95th Congress. A 
significantly different bill in the House of Repre- 
sentatives, H.R. 13959, was still in committee 
when the Congress adjourned in October 1978. 
Since other bills will again be considered by the 
next Congress, the Senate bill is here referred 
to as an illustration of reforms and possible clari- 
fications in the law. 


I. Straight Probation 


The ability of a court to suspend the imposition 
or execution of a sentence during the defendant’s 
good behavior, a practice once called “laying the 
case on file” and now called probation, has been 
recognized by the Supreme Court of the United 
States for only the past half-century. During this 
time, Congress had added provisions to the proba- 
tion statute, 18 U.S.C. §3651, permitting courts 
to require specific types of treatment as a condi- 
tion of probation, but the basic authority enabling 
a Federal court to impose probation has not 
changed. Because the source and nature of this 


authority have often been misunderstood, many 
illegal sentences have been ordered. 

1. What is the source of the authority to impose 
probation?—The Supreme Court has ruled that 
the power of a Federal court to grant probation 
“springs solely from legislative action” and not 
from the constitution.! The original Probation Act 
of 1925 was enacted in response to a decision? by 
the Court that without authorizing legislation, 
probation was a constitutionally impermissible in- 
terference with the legislature’s authority to de- 
fine offenses and punishments and with the execu- 
tive’s authority to relieve punishments. Although 
courts “inherently possess ample right to exercise 
reasonable, that is judicial, discretion to enable 
them to wisely exert their authority,” the Court 
said, it did not follow that the “power to enforce 
begets inherently a discretion to permanently re- 
fuse to do so.” By suspending the imposition or 
execution of sentence, courts were refusing to 
carry out their duty. 

Even though the practice was widespread at 
the time of the decision and the Court recognized 
the need for such discretion, probation could not 
be legally granted until the Probation Act was 
passed. 

2. When may a court suspend the imposition 
or execution of sentence?—In a case interpreting 
the Probation Act of 1925 for the first time, the 
Supreme Court stated the narrow rule that still 
applies today: the sentencing court’s ability to 
grant probation is limited to the time before the 
service of sentence commences.* The defendants 
in that case had begun to serve their terms of 
imprisonment—one had served just one day—so 
the sentencing judge was without authority to 
modify their sentences to impose probation, the 
Court said. 

The statute stated that the courts “shall have 
the power, after conviction or after plea of guilty 
or nolo contendere .. . to suspend the imposition 
or execution of sentence and to place the defend- 
ant upon probation.” The Court decided, “the 
words ... mean that the placing of the defendant 
upon probation is to follow the suspension of the 
imposition or the suspension of the execution of 
sentence, without an interval of any part of the 
execution .... We do not say that the language 
is not broad enough to permit possibly a wider 


1 Affronti v. United States, 350 U.S. 79 (1955), citing Ex parte 
United States, 242 U.S. 27 (1916). 

2 Ex parte United States, supra. 

3 United States v. Murray, 275 U.S. 347, 358 (1928). 

4 Affronti, supra. 

5 United States v. Beacon Pierce Dying & Finishing Co., 455 F.2d 
216, 217 (2nd Cir. 1972). 
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construction, but we think this not in accord with 
the intention of Congress.”* A broader interpreta- 
tion of the statute could mean that Congress had 
intended to allow for the granting of probation 
at any time during the period of imprisonment. 
This construction would most likely be an inter- 
ference with the executive branch’s authority to 
grant reprieves, pardons and parole. 

Subsequent cases have further defined the re- 
striction on when probation may be imposed. In 
the case of a defendant who received a cumulative 
sentence composed of a number of distinct, con- 


‘secutive sentences, the Supreme Court ruled that 


the probationary power of the court ceased with 
respect to all the sentences upon the defendant’s 
imprisonment for any one of the sentences.* Sim- 
ilarly, the Court of Appeals for the Second Cir- 
cuit ruled that a court’s authority to modify a 
fine to be paid in installments terminated when 
the first installment had been paid since the ‘‘serv- 
ice of sentence”? had commenced.® 

Although the Supreme Court has pointed out 
that the limitation on when a court may impose 
probation is within the statutory control of Con- 
gress, Congress has not removed this limitation 
even when amending the statute slightly in 1948. 
Some change may be forthcoming, however. A 
committee of the Judicial Conference of the 
United States has proposed amending the Federal 
Rules of Criminal Procedure, Rule 35, that gov- 
erns the correction and reduction of sentences. 
If approved by the Supreme Court, the new rule 
would take precedence over the present probation 
statute and would somewhat enlarge the court’s 
discretion. The rule would provide: “Changing a 
sentence from a sentence of incarceration to a 
sentence of probation shall constitute a permissi- 
ble reduction of sentence under this subdivision.” 
A sentence could then be “reduced” to probation 
within the 120-day limitations otherwise estab- 
lished by the rule. 

Until the new rule is approved, however, the 
status of a defendant whose commenced sentence 
of imprisonment is illegally modified to probation 
is unclear. If the court discovers that an illegal 
sentence has been imposed, it has the discretion 
to correct the sentence at any time under Rule 35. 
(See +16 and #17). The question then becomes 
how can a court “correct” this form of illegality 
since there is no substitute for probation within 
the court’s control: parole is only possible at the 
discretion of the Parole Commission, and the 
court’s resentencing the defendant to time already 
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served releases the defendant without any super- 
vision at all.® 

3. Is probation modified under Rule 35 or Sec- 
tion 3651?*—The court’s power to reduce a sen- 
tence of imprisonment is an inherent power of 
the court over a judgment it has entered.’ Rule 
35 controls the time and circumstances during 
which such power can be exercised over sentences 
of imprisonment or fines. 

The court’s authority to grant or modify pro- 
bation is controlled by the probation statute itself, 
section 2651. Changes in the length or conditions 
of probation may be made at any time under 
that statute, although if probation is to be revoked 
or lengthened, the probationer is first entitled to 
a hearing and other procedural rights.* Probation 
should not be modified under Rule 35 because 
probation is not a “sentence.” (See +5) 

4. What is the difference between suspending 
the imposition of sentence and suspending the 
execution of sentence?—The “sharp distinction” 
between the two types of suspension was pointed 
out by the Supreme Court more than 35 years ago 
but all confusion has not abated.® For example, 
the frequently used expression, “The defendant 
received a ‘suspended sentence,’ ” does not dis- 
tinguish between the two alternatives. 

The practical distinction between the suspen- 
sion of imposition and execution of sentence is 
the time at which the court fixes the number of 
years to be served in prison. If the imposition of 
sentence is deferred, only if and when the condi- 
tions of probation are violated does it become 
necessary for the judge to set a term of imprison- 
ment. At that time, section 3653 states that the 
judge can impose “any sentence which might 
have originally been imposed.” 

Alternatively, if the judge imposed a sentence 
at the time of conviction or plea but suspended 
its execution, the maximum term of imprisonment 
has already been defined if the defendant’s pro- 
bation is revoked. It is sometimes said that the 
defendant thus knows “exactly what sentence is 
hanging over him,” even though section 3653 pro- 
vides that the court at revocation may require 


® See 18 U.S.C. §4205(g). 

7 United States v. Ellenbogen, 390 F.2d 537, 540-541 (2nd Cir.), 
cert. denied, 393 U.S. 918 (1968). 

5S See generally, Gagnon v. Scarpelli, 411 U.S. 778 (1973); Morrissey 
v. Brewer, 408 U.S. 471 (1972); see new Rule 32.1(b) effective 


August 1, 1979. 

® Roberts v. United States, 320 U.S. 264, 268 (1943). Compare 
Smith v. United States, 505 F.2d 893 (5th Cir. 1974), discussing 
suspended execution of imposition, and Nicholas v. United States, 
527 F.2d 1160 (9th Cir. 1976) which confusingly applies the Smith 
reasoning and language to the suspended execution of sentence. 

10 Korematsu v. United States, 319 U.S. 432 (1932); Tanzer v. 


United States, 278 F.2d 137, 140 n. 7 (9th Cir. 1960). See generally, 
United States v. Fultz, 482 F.2d 1 (8th Cir. 1978). 
11 Smith, supra, at 895. 
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the defendant to serve “the sentence imposed or 
any lesser sentence.” 

5. Is probation a sentence?—For a variety of 
purposes, the argument has been made that pro- 
bation is not a “sentence” within the meaning of 
various statutes. Whatever the intellectual stimu- 
lation of such argument, Federal courts have 
generally treated probation as a sentence although 
technically it is not.'° 

One court’s conclusion that probation is a sen- 
tence was made by a flat assertion of that fact 
rather than by reference to other cases or statutes. 
The court simply said, “In determining whether 
probation is properly defined as a ‘sentence,’ we 
avoid needless terminological distinctions of arti- 
ficial origin; we focus on the reality of the pro- 
bationary status.”?!! 

Probation differs from a sentence in several 
ways. For example, the authority to grant and 
modify probation is derived from a statute, 3651, 
distinct from the statutes that create the offense 
and fix the penalties. The period of probation can 
last up to 5 years, which may be longer than the 
term of imprisonment provided for the offense 
itself. if the defendant violates the conditions of 
probation and service of the term of imprison- 
ment commences, no credit is given for the time 
spent on probation towards the length of the term 
of imprisonment. And finally, to apply the reason- 
ing discussed (in topics +1 and +2) above, the 
Supreme Court must not have considered proba- 
tion a sentence when it decided that granting 
probation was failing to impose a sentence and 
again when it interpreted the time at which pro- 
bation could be imposed: if service of sentence 
terminates the ability of a court to grant proba- 
tion, probation itself cannot be a sentence. 

In short, probation is the period when the sen- 
tence is in abeyance and the court has not yet 
made the final determination of whether or for 
how long the defendant should go to prison. 

Much of the confusion regarding the status of 
probation as a sentence may be due to the chang- 
ing concept of probation. A ‘“‘sentence” was usu- 
ally considered the punishment or penalty imposed 
by a court. Imprisonment and fines easily fit 
within this definition. As originally conceived, 
however, probation was rehabilitative in nature 
and designed to allow the defendant to demon- 
strate good behavior and thus to escape punish- 
ment. Even though probation could be conditioned 
upon supervision and the performance or avoid- 
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ance of certain types of behavior, it was consid- 
ered a privilege, not punishment. 

Gradually the approach towards probation and 
rehabilitation has changed. Judicial decisions rec- 
ognized that probation (and parole) involved the 
loss of certain liberties and should not be treated 
merely as an act of grace. Amendments to the 
probation statute allowed courts to impose proba- 
tion in conjunction with imprisonment (see II. 
Split-sentences) or to impose conditions of proba- 
tion requiring other types of confinement and 
treatment, further blurring the former distinc- 
tions between imprisonment and probation. In 
1970, probation was equated with a sentence by 
the American Bar Association Standards Relating 
to Probation (Approved Draft) : probation is ‘‘an 
attempt by society to impose a sanction which 
will accomplish its goals, just as any other sen- 
tence is designed to do.” Nevertheless, many stat- 
utes do not reflect this changing interpretation of 
probation. 

The Senate’s revision of the criminal code, S. 
1437, 95th Congress, would have removed the 
confusion in the present law by providing ex- 
plicitly that probation is a sentence and that 
every convicted defendant must be sentenced to 
either probation, a fine, or imprisonment. 

6. Can probation be reinstated upon revocation 
of probation?—In resentencing a defendant 
whose probation has been revoked, the court is 
empowered by section 3653 to impose “any sen- 
tence” it might have originally imposed if the 
imposition of sentence had been suspended, or to 
impose the sentence earlier imposed. or “any lesser 
sentence” if the execution had been suspended. In 
either case, probation must be considered a “sen- 
tence” in order for the court to re-impose proba- 
tion. The primary consequence of determining 
whether or not probation is a “sentence” (see 
topic +5) is whether or not a court can reinstate 
probation. 

Despite an opinion by the legal counsel to the 
Bureau of Prisons and several court decisions 
that would not allow the reimposition of proba- 
tion,'? many courts have routinely reinstated pro- 
bation without considering these issues. (See #9) 

7. When does probation commence and termi- 
nate?—On a single indictment, the court can im- 


12 Eugene N. Barkin, former Legal Counsel to the Bureau of Prisons, 
writing in FEDERAL PROBATION, June 1962, pp. 13-14; Fox v. United 
States, 354 F.2d 752, 754 (10th Cir. 1965); United States v. Buchanan, 
340 F.Supp. 1285 (E.D.N.C. 1972). 

13 United States v. Lancer, 508 F.2d 719, 733 n. 42 (3rd Cir.), cert. 
denied, 421 U.S. 989 (1975) (citing cases); Nicholas v. United States, 
527 F.2d 1160 (9th Cir. 1976). See also, United States v. Strada, 503 
F.2d 1081 (8th Cir. 1974). 


pose a maximum of 5 years probation. If the 
order placing the defendant on probation is not 
stayed—delayed—by the court pending appeal 
of the conviction, the court must specify when 
the term of probation is to begin. See Rule 38 (a) 
(4). 

The running of the term is tolled by any term 
of imprisonment a defendant serves on state or 
Federal charges or by the time the defendant is 
in violation of the terms of probation.1* The 
period during which the defendant is considered 
in violation is measured from the time a judge 
or magistrate signs an arrest warrant (or the 
probationer appears in court in response to a 
summons) based upon the probation office’s al- 
legations that the probationer has violated the 
conditions of probation. 

Probation expires at midnight on the last day 
of the term specified by the court. The originally 
set term may be reduced, usually at the recom- 
mendation of the probation office, and the defend- 
ant granted an early discharge from probation by 
court order. 


II. Split-Sentences 


A split-sentence is a form of probation that 
allows for imprisonment in a jail-type institution 
for up to 6 months followed by probation for up 
to 5 years on a single-count indictment. Section 
3651 was amended in 1958 to provide this sen- 
tencing alternative to the court. The brief legisla- 
tive history of the split-sentence provisions re- 
veals that Congress intended to allow judges to 
accomplish on a one-count indictment what they 
could otherwise do on a multi-count indictment: 
give the defendant a brief term of imprisonment 
as a warning and then keep the defendant under 
probationary supervision. Split-sentences and 
“mixed” sentences (prison on one count, proba- 
tion on another) were imposed on approximately 
9 percent of all defendants sentenced last year. 

Without the provision for a split-sentence, a 
judge could not insure the same balance between 
a short prison term and a lengthy period of super- 
vision. The court could sentence a defendant to 
5 years imprisonment, for example, provide for 
early parole consideration under 18 U.S.C. §4205- 
(b) (2) and strongly recommend to the Parole 
Commission that the defendant be released after 
6 months. The ultimate decision as to when to 
release the defendant (and whether the defend- 
ant’s subsequent conduct is in accord with the 
terms of parole) would be in the control of the 
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commission, not the court, and there is no guar- 
anty to the sentencing judge that the sentence 
will be divided as the court desires. If the judge 
imposes a short sentence, for example, between 6 
months and 1 year, to insure that the defendant 
spent no more than that amount of time in prison, 
the defendant would be released at the full term 
(minus good-time credit under §4161 if the sen- 
tence exceeded 6 months) without further super- 
vision. (see +10) The closest alternative to a 
split-sentence is a $4205(f) court-ordered release. 
Under this section, at the time of sentencing a 
judge can impose a fixed term between 6 months 
and 1 year and require that the defendant be 
released as if on parole after one-third of the 
sentence. The defendant would be under super- 
vision for the remainder of the sentence, which 
at most would be approximately 8 months. 

Because a split-sentence is a method of suspend- 
ing the execution of sentence—a term of im- 
prisonment is set and all but up to 6 months is 
suspended—all the above discussed restrictions 
on when and how probation may be imposed are 
also applicable to split-sentences. 

8. Can a split-sentence be imposed on a multi- 
count indictment?—A debatable restriction on 
split-sentences is that they are only proper on 
one-count indictments. Although the legislative 
history of split-sentences is frequently cited by 
courts, there has not been an explanation of the 
one-count requirement as a limitation, not ex- 
pansion, of the court’s sentencing alternatives.’ 
Nevertheless, it seems likely that courts will look 
only to the words of the statute itself, and not 
to its history, in deciding whether a split-sentence 
is permissible. The second paragraph of section 
3651 does not expressly limit a split-sentence to 
one-count indictments. 

9. Can a split-sentence be imposed at probation 
revocation?—If a defendant is convicted of two 
or more counts and is sentenced to 2 years im- 
prisonment on the first count, 5 years probation 
on the second count, should the judge be able to 
impose a split-sentence when the defendant vio- 
lates the conditions of probation of count two? 
In this case, the indictment, conviction and sen- 
tence specified two (or more) counts, although 
only one count would still be “alive” at the time 
of resentencing. A split-sentence should not be 
permissible because there was not a one-count 
436 US. 980 (1978 United "States ith "Gir, 
1977); House Report 1658, Senate Report 2135, both accompanying 
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15 18 U.S.C. §4161; §4205; and 28 C.F.R. 2.2(e). 


indictment. (See +5 and #6 on reinstating any 
form of probation.) 

A variation on this question is whether a judge 
can impose or reimpose a split-sentence upon re- 
vocation of probation that had been granted on 
a one-count indictment. Prior to the split-sentence 
provision, on a multicount indictment, the defend- 
ant could have been sentenced to prison on one 
count and placed on probation on another. If the 
probation was subsequently revoked, the judge 
either had to send the defendant to prison or 
continue the defendant on probation. Since the 
purpose of the split-sentence was only to allow 
a judge to do on one count what was already 
possible on several counts, it should not now be 
possible to reimpose a split-sentence upon revoca- 
tion because the possibility of both prison and 
probation was not formerly available at revoca- 
tion even on multicount indictments. 

Notwithstanding these arguments, split-sen- 
tences are now being imposed upon revocation of 
probation. 

10. Can the court or Attorney General reduce 
the imprisonment portion of a split-sentence?— 
For most defendants, the Bureau of Prisons 
calculates good time credits and the Parole Com- 
mission determines the parole release date. De- 
fendants serving sentences of 6 months or less 
—which encompasses all defendants serving split- 
sentences—are not entitled to good time credit 
or parole, however.'® The court can reduce the 
prison term although the source of its power is 
not clear. 

If the imprisonment portion of the _ split- 
sentence is considered a term of imprisonment in 
the custody of the Attorney General, the court 
could reduce the sentence pursuant to Rule 35 
within the time limits of the rule. (See +18) 
Alternatively, since the sentence was imposed 
pursuant to the probation statute, section 3651, 
that section could allow modification at any time. 
In the context of split-sentences, determining the 
source of the court’s authority becomes critical 
only in the rare case in which the court wishes 
to release the defendant from prison but the au- 
thority under Rule 35 has lapsed because the de- 
fendant failed to file a timely motion. 

11. What is the status of weekend service of a 
split-sentence ?—One variation of a split-sentence 
—weekend service of sentence—may not be a 
split-sentence nor even a valid sentence of any 
kind. The Ninth Circuit has ruled that weekend 
imprisonment can be required by a court “only 
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where sentence is suspended and restraints are 
imposed as conditions of probation.” (emphasis 
added) When a defendant is sentenced to a term 
of imprisonment on a regular or split-sentence, 
“control over the prisoner passes to the Attorney 
General and determination of the manner in 
which sentence shall be served is for agencies of 
the Department of Justice,’ the appellate court 
explained.'® (See #14) 

Thus a court is without authority to specify 
that time spent in the custody of the Attorney 
General (as we have assumed the imprisonment 
portion of a split-sentence is) be served in a 
particular institution on particular days. To fulfill 
the court’s intention that a sentence be spent on 
weekends, the Bureau of Prisons, exercising its 
own authority (see +15), has attempted to accom- 
modate probationers at its own or contract insti- 
tutions. 

A split-sentence to be served on weekends raises 
another problem: probation would not commence 
until all the jail time has been served.!? Conse- 
quently, while serving the interrupted periods in 
jails, the defendant would not be on probation 
during the weekends or during the weekdays and 
probation arguably should not be revoked for con- 
duct during those times.'* Furthermore, weekends 
in custody would be credited towards the 6-month 
maximum that can be served in custody under a 
split-sentence and not towards the maximum of 
5-years probation which would commence after 
the last prison date. 

Authority in section 3651 apart from the split- 
sentence paragraph allows a court to require a 
defendant to reside or participate in a residential 
treatment program as a condition of probation. 
If a judge sentences a defendant to “confinement” 
for 3 months, to be served on weekends in a resi- 

16 United States v. 
overruled on other 
(1972). 

17 Haseltine, supra. This is the position of the General Counsel of 
the Administrative Office of the United States Courts in letters to 
Dan R. Beto (March 25, 1976) and William P. Adams (April 6, 1977). 

1s “Courts have often sustained the revocation of probation for 
criminal activity committed prior to the defendants going on probation 
even though the defendant, not yet being on probation, could not 
technically violate a condition of probation.” Tiitsman v. Black, 536 
F.2d 678, 682 (6th Cir. 1976), citing United States v. Ross, 503 F.2d 
940 (5th Cir. 1974) and other cases. It is doubtful whether an ‘‘admin- 
istrative’? violation—not criminal conduct—could be the basis of such 
a “revocation.”’ See United Staves v. Dane, 570 F.2d 840 (9th Cir. 1977), 
cert. denied, 436 U.S. 959 (1978). 

A similar question may be raised for (additional) violations occur- 
ring between the time an arrest warrant for probation violations is 
issued and the time the revocation hearing is held: can such violations 
be the basis for revocation if the defendant is not under supervision 
or is not receiving credit towards probation for that time? 

See generally, Legal Opinion No. 2 (Nov. 16, 1978), General Counsel, 
Administrative Office of the United States Courts. 

if Senate Report 605, Part I, to accompany S. red (95th Cong.). 
See pp. 905-906 commenting on section 2103 of S. 14 

20 See Clayton v. United States, 588 F.2d 1288 as Cir. 1979). 


21 Durst v. United States, 434 U.S. 542 (1978). See United States v. 
1977), discussing youth act sentences. 


Haseltine, 419 F.2d 579, 582 (9th Cir. 


1969), 
grounds, United States v. Bishop, 
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Marron, 564 F.2d 867 (9th Cir. 


dential treatment center, these terms are condi- 
tions of probation and are a valid exercise of the 
court’s discretion. As conditions of probation and 
not a split-sentence, they can be modified by the 
court at any time during the 5 years of probation; 
the 6-month maximum for imprisonment under a 
split-sentence is not applicable. With residential 
treatment on weekends or everyday, the defendant 
is under continuous probation supervision. 

Under present law, it may be unfair, if not 
illegal, for the court to require the defendant to 
serve weekends in jail in the custody of the At- 
torney General as a condition of probation. This 
hybrid approach would make the defendant re- 
sponsible for arranging his or her own imprison- 
ment when the Attorney General is under no 
obligation to accept the defendant. The defendant 
would be on probation 7 days a week, and failure 
to find a prison or jail willing to accommodate him 
or her could be a violation of probation. 

Senate bill 1437 would have changed the law to 
specify that imprisonment wp to one year on a 
split-sentence would be a condition of probation. 
The report accompanying the bill states that, 
“Flexibility is provided by permitting confinement 
in split-intervals, thus authorizing, for example, 
weekend imprisonment [in the custody of the 
Attorney General] with release on probation dur- 
ing the week ... or nighttime imprisonment with 
release ... during working hours.”!® The effect 
of the flexibility would apparently be the enlarge- 
ment of the discretion of the court and the reduc- 
tion of the discretion of the Attorney General, 
with the result that the Bureau of Prisons would 
statutorily be required to accept probationers on 
weekends. 

12. What is the maximum amount of probation 
or imprisonment under a_ split-sentence?—The 
5-year maximum term of probation allowed by 
section 3651 is cumulative: that is, no matter how 
many times probation is interrupted, revoked and 
reinstated on a single indictment, the maximum 
term is 5 years. 

Similarly, the maximum term of imprisonment 
on a split-sentence is 6 months. Should probation 
be revoked and another split-sentence imposed 
(see +9), the total time served in prison, with 
credit for time served awaiting trial or revocation 
proceedings (see #14) is still 6 months.?° 

3. Can a split-sentence be imposed under the 
Youth Corrections Act?—Probably not. A recent 
Supreme Court decision?! ruled that fines were 
consistent with the rehabilitative purposes of the 
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act and could be imposed in conjunction with pro- 
bation or imprisonment, but did not refer to the 
possibility of split-sentences. Although 18 U.S.C. 
§5010(a) of the youth act incorporates many of 
the alternatives of adult probation, that section 
specifically provides that probation can be im- 
posed only if the court finds that commitment is 
not necessary. A split-sentence, of course, would 
involve imprisonment and would be inconsistent 
with this limitation even after pondering the dif- 
ferences between youth act “commitment” and 
section 3651 “confinement” or “residence.” 

The problems of youth act sentences, and the 
differences between youth act and adult sentences 
are discussed further elsewhere.?* 


III. Commencement of a Sentence 
of Imprisonment 


Once the judge imposes sentence, the court loses 
control over most aspects of the administration of 
the sentence. Nonetheless, the impression is often 
maintained that the court controls the following 
functions. 

14. When does a defendant receive credit for 
time served in jail while awaiting trial?—Section 
3568 of the criminal code provides that a sentence 
is deemed to commence when the defendant is 
taken into Federal custody, but that the defendant 
also must be awarded credit for time served prior 
to conviction. Before the enactment of this section 
and its amendment in 1960 and 1966, there was 
some confusion: had the sentencing judge already 
taken into account the time the defendant spent 
in custody awaiting trial and consequently im- 
posed an additional term of years, or did the judge 
intend the time served to be subtracted from the 
total term stated in the sentence? Section 3568 
now provides that the Attorney General must 
administratively grant credit towards service of 
sentence for any days spent in custody “in connec- 
tion with the offense or acts for which sentence 
was imposed.” It is not necessary for the judge to 
include as part of the judgment and sentence that 
such credit is granted.?* 

The statute broadly covers time served for the 
“offense” or “acts” so that the defendant’s credit 


22 See Kutcher, “Looking at the Law,’’ FEDERAL PROBATION (June 
1978), pp. 58-59. 

23 Soyka v. Alldredge, 481 F.2d 303 (3rd Cir. 1973). 

24 Policy Statement 7600.59, Bureau of Prisons (May 27, 1975); 
Boyd v. United States, 448 F.2d 477 (5th Cir. 1971), cert. denied, 405 
U.S. 992 (1972); Jackson v. Attorney General, 447 F.2d 747 (5th Cir. 
1971); Emig v. Bell, 456 F.Supp 24 (D.Conn. 1978). See also Shields 
v. Daggett, 460 F.2d 1060 (8th Cir. 1972) (double. credit); Willis v. 
United States, 438 F.2d 923 (5th Cir. 1971) (remand for determination 
of why defendant held. 

25 United States v. Myers, 451 F.2d 402 (9th Cir. 1972). 
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is not contingent upon conviction and sentence for 
the same offense for which he or she was arrested 
or indicted. A defendant serving a sentence from 
a conviction on another state or Federal jurisdic- 
tion would be in custody as a result of that con- 
viction and would not be entitled to credit towards 
the sentence being imposed. 

One troublesome question occurs when a de- 
fendant in pre-trial custody of another jurisdic- 
tion, for example the state, has Federal charges 
and a detainer lodged against him or her. If the 
defendant can otherwise post bail for the state 
offense and be released, it seems logical to con- 
clude that the defendant is being held as a result 
of the Federal charges and should later receive 
credit for that time served against the Federal 
sentence. However, section 3568 has been inter- 
preted to allow Federal credit in such circum- 
stances only if the Federal detainer precludes 
(under state law) state bail or is for a nonbailable 
offense and no state credit is given.** To give the 
defendant in state custody credit towards both 
state and Federal sentences would have the same 
effect as postconviction concurrent sentences, but 
has been objected to in the preconviction context 
as inappropriate “double credit.” It would be 
preferable for the statute to provide that the 
Federal court or Attorney General should inquire 
and decide whether the defendant would have 
been released but for the Federal detainer, and 
if so, specify that Federal credit is to be granted 
independently of a state award of credit. 

15. Can a Federal judge require a Federal 
sentence to run concurrently with a state sen- 
tence?—A Federal judge is without authority to 
order that a Federal sentence be served concur- 
rently with a prior state sentence, although the 
judge can certainly make a recommendation that 
this be done.**> Under 18 U.S.C. §4082(a) and 
(b), the Attorney General has the responsibility 
for designating the place of confinement where 
the sentence is to be served. That discretion has 
been delegated to the Bureau of Prisons pursuant 
to 28 C.F.R. §0.96(c). Since the Bureau may 
choose not to designate the state institution as the 
place for Federal confinement, it is possible that 
the defendant will have to wait until he or she 
is actually turned over to Federal custody (see 
section 3568) before the sentence is deemed to 
commence. 

An unrelated but frequent misunderstanding 
is what happens upon the expiration of a con- 
current state sentence. If the defendant is sen- 
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tenced to a Federal term of imprisonment and 
the judge desired the sentence to run concurrently 
with a state sentence, whether or not the Bureau 
designates the state institution as the place of 
confinement, the Federal term continues to run 
even when the state term expires. The judge has 
not provided that the Federal sentence will last 
only as long as the state holds the defendant but 
only recommended that the period of state custody 
be counted against both sentences. When the state 
term ends, the defendant will be placed in ex- 
clusively Federal custody. 

16. When do Federal sentences run concur- 
rently 2—A sentencing judge may provide that a 
term of imprisonment is to run concurrently or 
consecutively to other Federal sentences that the 
defendant is already serving or to other terms of 
imprisonment imposed at the same time. If the 
court does not specify, the sentences are consid- 
ered to run concurrently, although there is no 
statutory authority for this presumption. 

Senate bill 1437 would have established a statu- 
tory basis and new presumptions for determining 
when sentences run consecutively or concurrently. 


IV. Court Modification of Sentences 


The court can modify probation at any time, 
as has been discussed above (see #2). The au- 
thority to modify a Federal term of imprisonment 
is much more modest and is primarily based on 
the Rules of Criminal Procedure. However, a 
judgment and sentence may also be subject to 
“collateral attack’”—a challenge that is not part 
of the criminal prosecution. A person in custody 
can file a writ of habeas corpus (28 U.S.C. § 2241) 
or a petition under 28 U.S.C. § 2255 seeking to 
vacate the conviction and/or sentence and to be 
resentenced. The distinctions between these meth- 
ods of relief are not clear and there is a disagree- 
ment among several courts of appeal as to what 
actions (parole decisions?) may be challenged 
under section 2241 or 2255, and correspondingly, 
where the challenges must be filed (sentencing 
district or district of confinement?) .2° Since two 
cases that may clarify this area are pending be- 
fore the Supreme Court, further discussion will 
not be included here.*? 


26 See Andrino v. United States Board of Parole, 550 F.2d 519 
(9th Cir. 1977) as opposed to Kortness v. United States, 514 F.2d 167 
(8th Cir. 1975). 

27 United States v. Addonizi, (No. 78-156), cert. granted December 
11, 1978. 

28 United States v. Stollings, 516 F.2d 1287 (4th Cir. 1975); United 
States v. Janiec, 505 F.2d 983 (3rd Cir.), cert. denied 420 U.S. 948 
(1975); United States v. Polizzi, 500 F.2d 856 (9th Cir. 1974), cert. 
denied 419 U.S. 1120 (1975). 
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17. When can illegal sentences be corrected ?2— 
Rule 35 allows a court to correct an illegal sen- 
tence at any time. This provision is applicable, 
for example, to sentences that exceed the maxi- 
mum term authorized for the offense, omit the 
required special parole term for drug offenders, 
or impose probation after the court’s authority to 
do so has lapsed. It is limited to the correction of 
sentences and does not grant the power to reduce 
the sentence at that time. 


A sentence that would be legal except for the 
manner in which it was imposed—for example, 
the defendant was not present in the courtroom— 
can be corrected at the times authorized for the 
reduction of sentences, discussed next. 

18. When can sentences be reduced?—Rule 35 
states that a sentence can be reduced, at the dis- 
cretion of the court, within 120 days of the im- 
position of sentence, within 120 days after the 
court receives an order from the court of appeals 
affirming the judgment or dismissing the appeal, 
or within 120 days after the Supreme Court de- 
nies review of the case or enters an order affirm- 
ing the judgment. During these periods, Rule 35 
allows, sentences of imprisonment or fines—but 
not probation or restitution which are governed 
by section 3651—to be reduced. Should the pro- 
posed amendment to Rule 35 be adopted* (see 
+2), or should the criminal code be revised in 
accordance with S. 1437, probation would become 
a permissible reduction in a sentence of imprison- 
ment. The Senate bill, however, limited the time 
when the court could reduce the sentence to with- 
in 120 days of sentencing, and then only if an 
appeal (under the proposed provision for review 
of sentences) had not been filed. 

In a series of decisions, courts have interpreted 
the present Rule 35 to allow reductions in a sen- 
tence after the apparent 120-day limitation has 
expired as long as the motion for reduction was 
filed during the period.** While this extension of 
the rule has worked to prevent hardship on de- 
fendants whose motions just missed the cut-off 
period, it has sometimes been used as a basis for 
the court’s retention of authority that should pass 
to the Parole Commission. Some judges encourage 
a defendant to file a Rule 35 motion and keep it 
on file for months or years after the 120-day 
period has passed so that the court retains its 
ability to reduce the sentence. The court also 
impresses upon the defendant the importance of 
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good behavior in the institution and participation 
in certain activities in influencing the court to 
grant the motion. While upon occasion judges may 
in fact follow up on their stated intention of 
“keeping an eye on the defendant,” in many more 
cases such indications hamper the efforts of 
prison or parole authorities to work with the de- 
fendant and may foster a misplaced belief in the 


defendant that the judge is the primary super- 
visor and determiner of the release date. 


* EDITOR’S NOTE: An amendment to the Federal 
Rules of Criminal Procedure, Rule 35(b) has been ap- 
proved by the Supreme Court on April 30, 1979, to 
become effective on August 1, 1979. This change would 
allow a sentence of imprisonment to be reduced to pro- 
bation within the time limitations of Rule 35. The text 
of the amendment and its effect are discussed in topic #2. 
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the major objective to be served in sen- 

tencing a convicted offender. The former em- 
phasis on treatment or rehabilitation is being re- 
placed by an emphasis on justice or fair and 
certain punishment. The indeterminate sentence 
designed to achieve treatment objectives is being 
replaced by a determinate sentence designed to 
achieve equality of treatment and certainty of 
punishment.! 

Raymond Parnas and Michael Salerno, drafters 
of the Uniform Determinate Sentencing Act of 
1976 which was substantially adopted in Cali- 
fornia,'-! had this to say about the trend toward 
determinate sentencing : 


T HERE is currently difference of opinion as to 


Whether determinate sentencing will be any more 
successful than indeterminate sentencing in changing 
criminal offenders into law abiding citizens is doubtful. 
In that sense, the new process is just as experimental as 
the former. However, a crucial difference between the 
two is that rehabilitation is not a dominant goal of the 
new law. In fact, widespread recognition of the failure 
and abuses of the rehabilitative ideal was the primary 
factor in the dismantling of a system grounded in a 
diagnostic, sickness, causality-capability and curative, 
predictive change. Nonetheless, there is speculation that 
a collateral benefit of a visible, fair and equitable sen- 
tencing process of relatively certain and early prison 
terms may be rehabilitation. It is hypothesized that the 
apparent factual fairness of such a system will be more 


1. See, e.g.. McGEE, CALIFORNIA’S NEW DETERMINATE SEN- 
TENCING ACT, 42 Fep. Pros. 3 (1978); ALSCHULER, SEN- 
TENCING REFORM AND PROSECUTORIAL POWER: A CRITIQUE 
OF RECENT PROPOSALS ape ‘FIXED” AND “PRESUMPTIVE” 
SENTENCING, 126 Y. Pa. L. R. 550. (1978); REPORT OF THE 
TWENTIETH CENTURY FUND TASK FORCE ON CRIMINAL 
SENTENCING: FAIR AND CERTAIN PUNISHMENT (1976). 

1.1. 1975 Cal. Stats. Ch. 1139. 

1.2. Parnas and Salerno, The Influence Behind, Substance and Impact 
of the New Determinate Sentencing Law in California, 1978 Univ. 
of Cal., Davis L. R. 29, 29 


effective than a system geared toward rehabilitation 

but incapable of making the decisions required to ac- 

complish that end.1.2 

There is some variety among determinate sys- 
tems. Some, like California’s, give the judge the 
discretion to vary a statutory fixed term if cer- 
tain criteria exist. Others, like the system being 
experimented with in Wisconsin and now in use in 
Minnesota and in the Federal system, give the 
judge wide discretion as to the term to be im- 
posed and fix the parole date through a scoring 
system based on facts already in existence. Such 
facts typically include the offense severity and 
the offender’s prior record, employment, history 
and record under prior parole and probation 
supervision. 

These systems are in contrast to the more 
prevalent indeterminate systems which give wide 
discretion to the court to set the maximum term 
an offender may serve and similar discretion to 
a parole authority to set the date of release. The 
indeterminate system is based on a medical model 
in which an attempt is made to diagnose the of- 
fender’s problem and release him when a predic- 
tion of satisfactory adjustment to the community 
can be made. During confinement, attempts are 
made to deal with the offender’s problems in a 
way that enhances the chances for successful re- 
assimilation into the community. 

Whatever the system used, an effective sen- 
tencing decision requires knowledge of facts, 
whether those facts relate to characteristics of 
the defendant which might make him responsive 
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to treatment or to the facts of the offense upon 
which a judgment as to fair punishment should 
be based. 

Commonly, especially in guilty plea cases in 
which little information about the defendant is 
revealed through the plea procedure, the presen- 
tence report is the main source of factual infor- 
mation for the judge and for others who may be 
called on to make a decision with respect to sen- 
tence. This being the case, it seems obviously 
important that: 

(1) Efforts should be made, particularly by 
defense counsel, to ensure the accuracy and ad- 
equacy of the facts set forth in the presentence 
report.” 

(2) There will be changing emphasis on cer- 
tain kinds of facts as sentencing criteria change 
from treatment considerations to considerations 
of fair and certain punishment. 

In recent years, it has been thought that ac- 
curacy of the report and fairness to the defendant 
can be achieved by disclosure of the presentence 
report.? For example, the American Bar Associ- 
ation urges that all derogatory information about 
the offender used at sentencing should be disclosed 
to him and that “This principle should be imple- 
mented by requiring that the sentencing court per- 
mit the defendant’s attorney, or the defendant 
himself if he has no attorney to inspect the re- 
port.”’-! Wisconsin has adopted a similar pro- 
cedure. 


Over the course of several years, the adequacy 


2. See, generally, CRIMINAL JUSTICE ADMINISTRATION, supra 
note 3; L. ORLAND, JUSTICE, PUNISHMENT, TREATMENT 
(1973) ALI MODEL PENAL CODE § 7.07 (May, 1972 draft); 
PRESIDENT’S COMMISSION ON LAW ENFORCEMENT AND AD- 
MINISTRATION, THE CHALLENGE OF CRIME IN A _ FREE 
SOCIETY (1967). 

Some judges also fail to realize the report’s continuing signif- 
icance: “I cannot see any need to you (counsel), or benefit to the 
defendant, for such release (of the report) ... I cannot see how much 
(sic) report could possibly be part of any post-conviction remedies or 
procedures since its and entire purpose is merely to aid the judge, if 
at all, in the sentencing procedure and decision.” Letter to Attorney 
Ben Kempinen from County Judge Peter J. Seid] (April 13, 1978). 

3. There has been a great deal written on the presentence report. 
See, e.g., F. MILLER, R. DAWSON, G. DIX & R. PARNAS, SEN- 
TENCING AND THE CORRECTIONAL PROCESS (1976); ABA 
PROJECT ON STANDARDS FOR CRIMINAL JUSTICE, STAND- 
ARDS RELATING TO SENTENCING ALTERNATIVES AND PRO- 
CEDURES (approved draft with commentary, 1968); Coffee, The 
Future of Sentencing Reform: Emerging Legal Issues in the Individ- 
ualization of Justice, 73 MICH. L. REV. 1361 (1975), [hereinafter 
cited as Coffee]; Lehrich, The Use and Disclosure of Presentence Re- 
ports in the United States, 47 F.R.D., 225 (1969). 

3.1. American Bar Association Project On Standards for Criminal 
Justice, Standards Relating To Sentencing Alternatives and Procedures, 
s. 4.4, p. 213-214. 

4. DECISION-MAKING GUIDELINES FOR WISCONSIN’S PA- 
ROLE BOARD, July 7, 1978, on file with author. 

5. The Legal Assistance to Institutionalized Persons Program is 
also discussed in: Dickey, The Lawyer and the Quality of Service Pro- 
vided to the Poor and Disadvantaged: Legal Services to the Institu- 
tionalized, 27 DEPAUL L. REV. 407 (1978), [hereinafter cited as 
Dickey]; Dickey & Remington, Legal Assistance to Institutionalized 
Persons—An Overlooked Need, 1976 SO. ILL. L.R. 175 (1976); Rem- 
ington, Wisconsin Correctional Internship Program, in PROCEEDINGS 
OF THE ASHEVILLE CONFERENCE OF LAW SCHOOL DEANS 
ON EDUCATION FOR PROFESSIONAL RESPONSIBILITY 56 
(1965); Kimball, Introduction: Inmate Problems and Correctional Ad- 
ministration, 1969 WIS. L. REV. 574 (1969); Note, Legal Services for 
Prison Inmates, 1967 WIS. L. REV. 514 (1967). 


and accuracy of the presentence report, as well 
as the lawyer’s role in insuring them, has been 
observed and evaluated in Wisconsin. Over the 
course of several months, further study was made 
to determine the extent to which efforts are, in 
fact, being made to ensure the accuracy of presen- 
tence information, particularly by defense coun- 
sel; to see the extent to which there is change in 
kinds of facts which are being given emphasis, 
again particularly by defense counsel. During 
the study, major attention was given to the ques- 
tion of accuracy. Although there is some trend in 
Wisconsin toward greater objectivity in senten- 
cing,t the system remains largely an indeter- 
minate system, at least in theory. Nonetheless, the 
question of whether there is change in the kinds 
of facts given emphasis with change in senten- 
cing objectives is an important one to raise even 
though, at present, there is insufficient data to 
deal with the question in detail. 

This article reports on the results of the obser- 
vations and the study. After brief attention to the 
preparation of the presentence report and the 
legal authority to disclose it, emphasis is given to 
a description and analysis of the practice of de- 
fense attorneys not to disclose the report to cli- 
ents; to the types of errors and their effects on 
correctional and parole decisions; and to the per- 
ceptions of inmates of the effects of errors. Fi- 
nally, several responses to the problems identified 
are offered. 


I. Data Base 


The data® in this article were obtained in the 
University of Wisconsin Law School Legal As- 
sistance to Institutionalized Persons Program. 
This program assists inmates in the resolution 
of their legal problems. The first step is a “diag- 
nostic” interview with each inmate and patient 
upon his or her admission to a Wisconsin correc- 
tional or mental health institution. The purpose 
of the interview is to identify all legal problems 
the person may have and assist in their resolution. 
Since 1975, all adult inmates and patients admit- 
ted to Wisconsin correctional and mental health 
institutions have been interviewed during the 
first month of confinement. The inmates inter- 
viewed include those just sentenced and those 
whose probation and parole was revoked recently. 

Not surprisingly, given the fact of confinement, 
many inmates express concern about the length 
of their sentences at this interview. Given the op- 
portunity to discuss the matter in detail, a great 
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many indicate dissatisfaction with their attorneys 
and express specific concern with the presentence 
report. 

The students typically follow up on such issues 
by reading the transcript of the case, including 
the sentencing phase, the presentence report, the 
psychological and social worker’s observation 
about the client, and all other relevant facts of 
the Division of Corrections’ file on the case. When 
appropriate, the student will communicate with 
the district attorney and defense attorney con- 
cerning the case. 

This experience is the basis for the description 
and analysis which follows. Because concern about 
the accuracy of the presentence report is com- 
monly expressed by inmates and because of its 
importance, we gathered some additional data 
which verified many of our conclusions. An addi- 
tional set of questions were addressed to all in- 
mates who arrived at Wisconsin correctional in- 
stitutions in June of 1977. The study was done in 
June because that was the most convenient time 
to interview the inmates at length. The purposes 
of these interviews were to find out how many in- 
mates had a chance to read and discuss the pre- 
sentence report with their attorneys; whether the 
attorney, by virtue of discussing the report with 
the client had the opportunity to raise objections 
to it; and whether inmates believed their sen- 
tences were adversely affected by errors they be- 
lieved existed in the reports. 

In this study, 80 inmates were interviewed in- 
tensively about the presentence report. Of these, 
44 had presentence reports done prior to senten- 
cing on the conviction for which they were con- 
fined. Thirty did not have a presentence investi- 
gation; 5 did not know whether one had been 
done. And for one, there had been a presentence 
report done, but it was done on another person 
whose name the inmate gave when he was ar- 
rested. The man had pled guilty and been sen- 
tenced under the assumed name. That he was not 
the person the authorities thought he was had 
not become known by the time of the interview, 
during the fourth week of confinement. No effort 
was made to find out what criteria courts used for 
determining whether to order a_presentence 
investigation. 


While the remainder of the information gath- 


6. Wis. Stat. § 972.15(1) (1975); State v. Schilz, 50 Wis. 2d 395, 
184 NW 2d 134 ( ). 

7. A 
NEWMAN, E. KIMBALL, M. MELLI & H. GOLDSTEIN, CRIMINAL 
JUSTICE ADMINISTRATION, 1331-1487 (1969). 


full correctional file is reproduced in F. REMINGTON, D 


ered in this survey is set out in the text, it is 
worth emphasizing that the description and analy- 
sis of the Wisconsin practice is based on our over- 
all experience with people who have recently 
been sentenced to correctional institutions, not 
just the survey. 


II. The Preparation of the Presentence 
Report and Its Importance 


In Wisconsin, the sentencing court has the 
discretion to direct that a presentence report be 
prepared.® Typically, the report is prepared by an 
agent of the Bureau of Probation and Parole who 
is assigned supervision of the offender on proba- 
tion or, later, on parole. 

To gather information for the report, the agent 
uses a number of sources. He will review the court 
file in the case, interview the victim, witnesses, 
offender and the offender’s family and review the 
records of other public agencies including the 
police department. The report is then written 
on a standard form, with sections on Court His- 
tory, Family Background, Personal History, and 
Agent’s Impressions. The report concludes with 
the recommendation of the agent as to disposition 
of the case.? 

The report influences the sentence imposed 
as well as later correctional and parole treatment 
in various ways. Courts rely on the basic infor- 
mation in the report at sentencing. The agent’s 
recommendation as to disposition is relied on by 
sentencing courts to varying degrees. The rec- 
ommendation includes a judgment as to whether 
confinement is appropriate, and, if so, for how 
long. If probation is recommended or considered, 
suggested conditions of probation are usually 
included. 

The prosecutor often is influenced by the recom- 
mendation in the report and the information un- 
derlying it. Some prosecutors frequently adopt 
the report’s recommendation as their own recom- 
mendation to the court or use it as a benchmark 
in deciding on their recommendation. Sometimes, 
a plea agreement will include the condition that 
the prosecutor will adopt the report’s recommen- 
dation as his own. Courts often rely on the pros- 
ecutor’s recommendation. 

The report is also important in decisionmaking 
after sentencing. It becomes part of the offender’s 
correctional file. If the offender is placed on pro- 
bation, the report influences supervision. It may, 
as already pointed out, suggest conditions of pro- 
bation thereby influencing the offender’s authority 
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to drink, travel, drive and associate with family 
and friends. If the offender is pictured as very ir- 
responsible or suspected of being involved in other 
criminal activities, it will influence the decision to 
keep an offender under surveillance. School and 
job placements, which require the agent’s ap- 
proval, will also be influenced by the report’s dis- 
cussion of the offender’s intelligence, interests and 
habits. 

The presentence report also influences correc- 
tional decisions if the offender is sentenced to con- 
finement. It affects the security classification of an 
inmate, which, to a great extent, dictates the 
institution to which he is assigned. There is a 
great difference among institutions in Wisconsin, 
so classification affects the general quality of life, 
the degree of freedom a person has, and the pro- 
grams a person may join. These factors affect 
parole decisionmaking, because most inmates must 
demonstrate the ability to successfully adjust to 
the relative freedom of medium and minimum 
security institutions before they can be paroled. 
The sooner they are afforded this opportunity, 
the faster they are released, in general. 

The report also directly influences parole de- 
cisionmaking. The parole board relies on the re- 
port for its description of the crime and the 
offender.* The report along with summaries of 
the inmate’s conduct and progress in the institu- 
tion and the parole plan—detailing where the in- 
mate will live and work upon release—are used 
to decide when to release an offender. The factors 
used to make the parole decision include the of- 
fense, facts that existed before the offense, facts 
that have developed during confinement and plans 
for the future. 

In July 1978, the Wisconsin Parole Board began 
experimenting with parole decisionmaking guide- 
lines for a limited category of cases.® These guide- 
lines, modeled on similar guidelines used in Min- 
nesota and the Federal system, attempt to ob- 
jectify the parole process by weighting several 
factors and assigning parole release dates ac- 
cording to the score received by each parole appli- 
cant. While it is too early to predict the results of 
this experiment, it is clear that the presentence 
report will be used to determine scores. In con- 
trast to the present system, the factors relevant 
to scoring are all historical, i.e., they occurred 
the report “because the statute requires lawyers to see it.”’ Speech of 


Ralph Collins, June 12, 1978, University of Wisconsin Law School. 
9. See Note 4, supra. f 
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before the inmate’s sentencing. They include prior 
felony offenses, previous adult incarceration, pre- 
vious convictions for offenses against the person, 
probation or parole revocations, a crime free 
period before the current offense, employment or 
school involvement during the 6 months prior to 
commission of the current offense, and aggra- 
vating or mitigating factors related to the offense 
such as disruptive alcohol abuse, juvenile record, 
cooperation with the authorities. 

Clearly, it is critical that accurate information 
be used in scoring in such a system, since points 
are assigned or taken away depending on the pres- 
ence or absence of the various factors. The final 
score greatly influences the parole date. 

It is apparent from this brief description of 
the report, present parole practice and the experi- 
mental parole guidelines, that there is a shift in 
emphasis in parole criteria in the experimental 
system. How this will affect release decisions 
awaits experience with the guidelines. 


HI. The Legal Authority to Disclose 
Presentence Reports 


A. Wisconsin and the Model Penal Code.—The 
relevant statutes in Wisconsin that are concerned 
with the presentence report are ambiguous. It 
is not clear whether the statutes authorize dis- 
closure to the client and his attorney or whether 
the statutes should be read as authorizing the 
attorney but not client to see the report. Wis. 
Stat. § 972.15 (1975) provides: 


Presentence investigation. (1) After conviction the 
court may order a presentence investigation. 

(2) When a presentence investigation report has been 
received the judge shall disclose the contents of the 
report to the defendant’s attorney and the district at- 
torney prior to sentencing. When the defendant is not 
represented by an attorney, the contents shall be dis- 
closed to the defendant. 

(3) The judge may conceal the identity of any person 
who provided information in the presentence investi- 
gation report. 

(4) After sentencing, unless otherwise ordered by 
the court, the presentence investigation report shall 
be confidential and shall not be made available to any 
person except upon specific authorization of the court. 


This statute provides for the preparation, dis- 
closure and later use of the presentence report. 
It indicates that the court has the discretion to 
order a report. The report must be disclosed to the 
defendant’s attorney and to the district attorney, 
and to the defendant if he is without counsel. The 
comment of the draftsmen of the statute does 
not make totally clear whether disclosure to the 
represented defendant is contemplated: 
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Sub. (2) provides for a disclosure of the contents of 
the presentence report to the district attorney and the 
defense. This provision is subject to a great deal of 
debate nationally. After weighing all factors, the Coun- 
cil believes that the Model Penal Code, s. 7.07(5) pro- 
visions are appropriate whereby the contents are dis- 
closed. The judge may, however, conceal the identity 
of persons who provided information for the report.1° 

The comment is ambiguous because it states 
that disclosure is to be to “‘the defense,” without 
specifying whether this includes both counsel and 
defendant. The Model Penal Code provision,'! 
relied on as the model for the Wisconsin Statute, 
provides for disclosure, not of the report itself, 
but of its factual contents to “the defendant or his 
counsel.” 

The Model Penal Code section and commentary 
both specifically provide that the defendant may 
contest the facts disclosed. This is also true in 
Wisconsin.'= Since the defendant cannot do so 
without access to the information, an inference 
may be drawn that the attorney will share the 
information with the defendant if he receives the 
information. The use of the disjunctive, then, in 
this section of the Model Penal Code is probably 
for convenience. Neither the Code or the Wiscon- 
sin Statutes suggest that disclosure to the defend- 
ant is improper. 

An additional reason for inferring that dis- 
closure is to be to the defendant through counsel 
is that, typically, the terms “defense counsel” and 
“defendant” are used interchangeably in statutes 
and administrative rules. This is so because the 
defendant is viewed as acting through counsel. 
Counsel’s authority to act comes from the client 
and the attorney is required to disclose informa- 
tion to the client to permit the client to make in- 
formed decisions. Indeed, it may be a violation of 
the Code of Professicnal Responsibility for the 
lawyer!® to withhold information like the presen- 
tence report from the client, in the absence of a 
specific, unambiguous statute to that effect. 

Upon inquiry, the draftsman of the Wisconsin 


. WIS. STAT. ANN. § 972.15 (1971). 

. ALI MODEL PENAL CODE § 7.07 (May 1972 draft). 

2. WIS. STAT. § 972.14 (1975). 

3. ABA SPECIAL COMMITTEE ON EVALUATION OF ETHICAL 
STANDARDS, CODE OF PROFESSIONAL RESPONSIRILITY AND 
CODE OF JUDICIAL CONDUCT, ETHICAL CONSIDERATION 7-7, 
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Statute indicated,!t however, that his recollection 
of the drafting committee’s intent was that the 
state provide access to the report to the attorney 
alone, and not the defendant. He indicated that 
the assumption was that, in appropriate cases, 
counsel could get the permission of the court to 
show the report to the defendant. 

The only other relevant statute in Wisconsin, 
Wis. Stat. § 972.14, provides: 

Statements before sentencing. Before pronouncing sen- 
tence, the court shall inquire of the defendant why 
sentence shall not be pronounced upon him and accord 
the district attorney, defense counsel and defendant 
an opportunity to make a statement with respect to 
any matter relevant to sentence. 

This statute permits the defendant to comment 
“with respect to any matter relevant to sen- 
tence.” Given the relevance of the presentence re- 
port, it can be inferred that comment upon it by 
the defendant is permitted. If so, it would follow 
that access to the report is contemplated to give 
substance to the right of allocution. 

Another important point is when access may 
occur. While Wis. Stat. § 972.15(2) provides for 
disclosure “prior to sentencing,” it does not estab- 
lish how long before sentencing the report is to 
be made available. This is crucial, because the 
report must be available well in advance of the 
sentencing hearing if it is to be studied carefully 
by the defense, and if the accuracy of the infor- 
mation is to be checked. 

B. The Legal Authority Elsewhere.—The uncer- 
tainty about whether the presentence report must 
be shown to the defendant which characterizes 
the practice in Wisconsin is common in other jur- 
isdictions. Many jurisdictions have not addressed 
the issue of disclosure to the defendant at all.?5 
Other jurisdictions have addressed the issue 
through rule-making or legislation, but the rules 
or statutes do not clearly state whether disclosure 
to the defendant is permitted.’® The trend, how- 
ever, is for statutes to require some form of 
disclosure of the report.!7 

One approach reflecting this trend which was 
recommended by the American Bar Association 
and adopted in the Federal system is to disclose 
the report to the defendant and his attorney but to 
permit the court, in its discretion, to withhold cer- 
tain information. For example, the Federal rule 
permits withholding information which ‘might 
seriously disrupt a program of rehabilitation, 
sources of information obtained upon a promise 
of confidentiality, or any other information which 
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if disclosed might result in harm, physical or 
otherwise, to the defendant or other persons.’’!* 

The Federal rule also states that, with respect 
to information which should not be disclosed, “the 
court in lieu of making the report portion thereof 
available shall state orally or in writing a sum- 
mary of the factual information contained 
therein ....’!® This rule has been held to permit 
a wide range of practice by Federal courts. For 
example, courts have taken the extreme position 
of refusing disclosure altogether under the au- 
thority granted by this rule.*” In such situations, 
it has been suggested that the court may have 
the responsibility for insuring that the informa- 
tion is accurate.“' An intermediate position be- 
tween full and no disclosure is to permit disclosure 
to counsel only, under order that the information 
not be disclosed to the defendant. 


IV. Description and Analysis of the 
Practice in Wisconsin 


A. Disclosure of Reports to Clients —A signifi- 
cant number of defendants neither see nor discuss 
the presentence report with their attorneys before 
sentencing in Wisconsin. Many inmates who have 
some access to the report indicate that their access 
was superficial because it is so limited. Our sur- 
vey, described at page 5, infra, verified what we 
concluded from extensive interviews with inmates 
on a range of topics, including access to the re- 
port. Of the 44 inmates for whom a report was 
done, 21 inmates saw, received a copy, or dis- 
cussed with their attorney the presentence report 
before sentencing. Twenty-three neither saw, re- 
ceived a copy nor discussed it before sentencing. 

Of the 21 inmates who had some access to the 
report, only 9 had read the report. The remaining 
12 had merely discussed it with their attorneys. 
Often, the discussion is limited to the report’s 
recommendation as to sentencing. It does not in- 
clude the underlying reasons or other facts in the 
report. These inmates also typically had not seen 
the report; their access was limited to what their 
attorneys told them about it and this was often 
limited to the sentence recommendation. 

Many inmates who read the report explain that 
their access was superficial because there was in- 
sufficient time to review it thoroughly. Most in- 
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mates see the report on the day of sentencing. This 
discussion usually occurs minutes before senten- 
cing. The defendant sees it when he is brought to 
court from the county jail for sentencing or comes 
for the sentencing hearing, if he was released on 
bail. Usually, the copy filed with the court is the 
only one available to the defense. Typical of the 
comments of the nine men who had read the re- 
port was that of the man who remarked that his 
“attorney showed me a copy in the bullpen right 
before my case was on.’’?3 

The practice of not providing clients with access 
to the presentence report would not be so trou- 
bling if lawyers independently verified the facts in 
the reports, prepared their own presentence re- 
port or assisted in the preparation of the official 
report. The transcripts of sentencing hearings 
and discussions with inmates reveal that lawyers 
typically do none of these things. Indeed, lawyers 
themselves often read the report on the day of 
the sentencing hearing. This “reading” itself 
often consists of reading only the recommendation 
of the person who prepared the report. In many 
cases, the report is not available to the defense 
lawyer, the court and the prosecutor until shortly 
before sentencing because it is not completed 
sooner. 

B. Types of Misleading Information in Reports. 
—There is misleading information in presentence 
reports with sufficient frequency to cause concern 
about the general adequacy of the reports. The 
term “misleading information” is used guardedly 
and includes: (1) rumors and suspicions that 
are reported without any factual explanation; 
(2) incomplete explanations of events that leave 
a misleading impression; (3) factual errors re- 
lating, usually, to the criminal record of the 
offender. 

Rumors and suspicions are often reported in 
presentence reports and identified as such. The 
report that the rumor exists may be accurate. 
What is objectionable is the fact that the subject 
of the rumor may cause the reader to give more 
weight to the rumor than it deserves, if any. If 
the rumor is without foundation, reference to it is 
particularly troubling. 

It is difficult to assess the impact of rumors, 
though they sometimes seem to directly affect 
correctional decisions. For example, one sex of- 
fender’s presentence report contained the state- 
ment that the offender “was rumored to have 
killed his mother.” This was referred to in several 
parole decisions before it was investigated. Upon 
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inquiry, it was determined to the satisfaction of 
the parole board that the offender had been con- 
fined in another state at the time of his mother’s 
death and had no connection to it.** 

Some reports do not contain complete informa- 
tion and are therefore misleading. One inmate’s 
report contained the statement that he ‘“‘had been 
arrested for attempted first degree murder after 
a barfight. The charges were later dropped.” In- 
vestigation showed that the reason the charges 
were dropped was that the inmate was actually 
the victim of an attack and not the aggressor. 
The other person involved was later charged with 
a crime for the attack. 

The statement in the report suggests that the 
offender is aggressive and assaultive. The facts 
which suggest this are misleading and do not 
support this conclusion in the light of the further 
information developed. 

The most frequently recurring factual problem 
with the reports is related to past offenses. The 
so-called ‘‘“FBI Rap Sheet” or “Yellow Sheet” is 
part of the report. It contains a confounding 
listing of past offenses that is frequently repeti- 
tious, i.e., it reports the same offense more than 
once. The repetitions are not so identified.* Past 
charges do not always contain their disposition, so 
the reader is never sure how many offenses there 
actually were, which were dropped and why, what 
the facts underlying the charges and offenses are, 
and what the outcome was. 

It is difficult to evaluate the past record of the 
offender based on the “Rap Sheet.” A reader is 
often impressed by the length of it, which may in 
fact mean nothing. It is troubling to realize that 
past criminal record will be a weighted factor in 
determining the parole date under the Wisconsin 
guidelines, given the misleading nature of the 
“Rap Sheet.” Presumably, a more reliable method 
for assessing the criminal record of the offender 
will be devised. Under the guidelines, felony of- 
fenses will be weighed with only little attention 
to their severity. This itself may be misleading, 
given the fact that “felony” may refer to conduct 
of varying seriousness. 

Assessing the frequency and effect of mislead- 
ing and inaccurate information such as in the il- 
lustrations is difficult. Errors are not frequently 
brought to the attention of sentencing courts, cor- 
tencing court ought not consider constitutes a waiver of the right to 
excluded. Hammill v. State, 52 Wis. 2d 118, 187 
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lapsed, & there is to be only 1 entry for each arrest. 


rectional and parole authorities by lawyers. None 
of these groups give detailed reasons for their 
decisions, so it is difficult to determine the extent 
to which inaccurate information is relied on. Ac- 
quiring this information would require a careful 
examination of the report, investigation of its ac- 
curacy, and interviews with sentencing, correc- 
tional and parole authorities. 

While our experience in investigating the ac- 
curacy of the reports and the extent to which 
inaccurate and misleading information is relied 
on in individual cases reveals a troubling pattern 
of error and reliance, no effort has been made to 
determine how frequently such errors and reliance 
occur. The seriousness of the problem may depend 
upon one’s point of view. While a so-called ob- 
jective observer might decide that there is a level 
at which erroneous decisionmaking is acceptable, 
the individual offender whose sentence is in- 
creased because of such an error is unlikely to be 
so tolerant. Viewed from the perspective of the 
offender, every error is intolerable because it is 
thought to have adverse consequences. So, there 
is great value in assessing the significance of 
errors not only from the so-called objective point 
of view, but also from the point of view of those 
affected by the error. 

To be sure, there are errors in reports that are 
unrelated to correctional and parole decision- 
making. Many such errors bother inmates and 
for this reason, perhaps, should be of concern. 
The most prevalent such error is a mistake about 
the inmate’s family history. For example, there 
are sometmes errors about the number of siblings 
an offender has or the exact relationship to them. 
A half-brother is called a full brother in the re- 
port and the inmate may be upset at this if he 
does not get along with the sibling. Such mistakes 
have no apparent effect on correctional decisions. 

C. Inmate’s Attitudes to Misleading Informa- 
tion.—The overall impression of inmates regard- 
ing the accuracy of the presentence report and the 
effect of misleading information on sentence can 
be characterized as ‘‘confused.”’ Whether they had 
access to the report or not, many inmates believe 
there were errors in the report which have ad- 
verse effects on sentence. 

These impressions are formed in a variety of 
ways. Typically, inmates reach the conclusion be- 
cause of something said by the judge, prosecutor 
or defense attorney at sentencing. From such 
statements they infer an error in the report 
whether the report is the basis for the statement 


THE LAWYER AND THE ACCURACY OF THE PRESENTENCE REPORT 35 


or not. Sometimes, inmates form their impression 
from discussions with other inmates about the 
unreliability of reports in general. Or the inmate 
may later discuss his background with a social 
worker and learn that the inmate’s version of the 
facts are inconsistent with the report. 

Because facts inmates believe to be inaccurate 
in the report are discussed at sentencing, they 
often infer that the alleged errors affected their 
sentences. Sometimes, after inmates have had 
experience in the institution and with the parole 
board, they conclude the errors affect their insti- 
tutional treatment and parole decisions. 

Few inmates feel that errors in the report are 
corrected. This conclusion is usually based on 
their institutional experience or their impression 
of the sentencing hearing. 

Of the 21 inmates who saw, received a copy 
or discussed the report with their attorney, 8 
believed there was an error in it; 6 thought there 
were no errors; and 7 did not know if there were 
errors, even though they had either received or 
seen a copy or discussed the report with their 
attorney. 

Several inmates made tongue-in-cheek remarks 
to the effect that, at sentencing, they thought the 
judge was talking about someone else. By this 
they meant that the court’s impression of them 
was at great variance with their self-image. 

Several inmates also remarked that the court’s 
impression of their family life was at variance 
with their own impression. Further discussion in- 
dicated that in some of these cases the court 
viewed the inmate’s family life stable and close 
and the inmate thought the opposite; others state 
that their family was close but that the court 
thought otherwise. 

Of those inmates who had no opportunity to 
see the report or discuss it with their attorney, 
6 thought there were errors in the report which 
had an adverse effect on sentence; one inmate 
thought there was an error which did not affect 
his sentence and 12 inmates did not know if there 
were errors. 

Many inmates remarked bitterly that their at- 
torneys did nothing to correct such misimpres- 
sions. 

D. Correction of the Report.—All of the in- 
mates who believed there were errors in the report 
which adversely affected sentence also believed 
that those errors went uncorrected at the senten- 
cing hearing. This belief is often based on the 
fact that the alleged error went unchallenged or, 


if challenged, no clear finding as to its truth was 
made. If the alleged error was challenged and 
found to be true, the adverse finding is not always 
accepted by the inmate and the error is viewed as 
uncorrected. 

Even when an alleged error is challenged at 
sentencing and a contrary finding made, it does 
not necessarily follow that the report will be cor- 
rected. When a judge makes a finding of fact that 
is inconsistent with the presentence report, he 
usually states the finding in the record of the sen- 
tencing hearing. Without more, this leaves the 
report itself uncorrected. The sentencing tran- 
script is not made a part of the report; it is not 
attached to it. The oral finding does not signal 
anyone to amend the report or any of the copies 
of it. Subsequent users of the report, correctional 
and parole authorities, rely on the uncorrected 
report. Rarely is the report amended to reflect 
additional information or findings of fact incon- 
sistent with it at sentencing. 

For example, one young inmate stated that the 
sentencing court had stated, at sentencing, that 
there was an error in the report. Further inquiry 
revealed that the judge had said that the presen- 
tence report’s characterization of the man’s fam- 
ily life as unstable and an unsuitable place for the 
man to return to upon release was incorrect. The 
judge said he personally had known the family for 
years; that it was a stable, secure family; and 
that, contrary to the report, the young offender’s 
father was not an alcoholic. 

The young man said that his social worker at 
the prison, based on the report, had counseled him 
to seek a parole plan that would call for him to 
live away from home. Upon inquiry, the social 
worker indicated he was unaware of the judge’s 
contrary view of the man’s home life. The sen- 
tencing transcript had not been made part of the 
inmate’s correctional file, nor the report amended 
to include the court’s view. 

The only situations in which the correct infor- 
mation is brought to subsequent user’s attention 
are fortuitous. In Wisconsin, an inmate’s correc- 
tional file usually contains a transcript of the 
reasons given by the court for the sentence that 
is imposed. Occasionally, this transcript page 
is the one which also reproduces the judge’s 
remarks regarding the accuracy of the presen- 
tence report. If so, the judge’s correction of the 
report is in the correctional file. This is fortu- 
itous because the board typically does not examine 
the whole sentencing transcript, but only the 
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page on which the judge pronounced sentence. 
More often than not, any corrections are on a 
transcript page not part of the file and are, there- 
fore, not known to the board. 

Occasionally, an inmate will tell a prison social 
worker that the report was corrected by the sen- 
tencing court. This usually is prompted by an 
assertion made by the social worker or parole 
agent based on the report which the inmate knows 
is untrue and which was “corrected” by the sen- 
tencing court. Or, if the social worker or parole 
agent reveals the report to the inmate, the inmate 
may point out that there are errors in it. When 
this happens, the social worker or agent usually 
will include the inmate’s version of the facts in 
his case summary. The report itself is not altered, 
but the inmate’s version does become part of the 
file. 

E. Sense of Unfairness—Many correctional 
inmates feel a sense of injustice about the way 
they were treated in the criminal justice process. 
Correctional inmates commonly direct their bit- 
terness and frustration toward the sentencing 
process in general and toward the presentence 
report and their attorney in particular.*® 

The common perception that the presentence 
report is inaccurate and that the inaccuracies 
affected the sentence imposed is a primary source 
of frustration. A related concern, voiced fre- 
quently after the inmate has been confined for 
awhile, is that the inaccuracies affect correctional 
treatment and parole release decisions. 

To be sure, the presentence report is relied on 
by correctional officials in making security clas- 
sifications and program decisions. It is relied on 
by the parole board for its “‘picture” of the of- 
fender and is of crucial importance in parole 
release decisions. Many inmates feel that these 
decisions are made on the basis of inaccurate 
reports and that they are thereby affected ad- 
versely. 

Another source of the sense of injustice is the 
belief that lawyers do not provide the court with 
positive information about the offender to supple- 
ment the presentence report which, it is fre- 
quently asserted, is incomplete. Sophisticated de- 
fendants realize that even the most forceful state- 
ments, if they are general, are of little value to 
their case. They recognize the importance of pre- 
senting the court with alternatives to confinement 
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(i.e., job or school plan, place to live) if probation 
is sought or a specific statement of plans after 
release if a short period of confinement is the 
goal. These defendants are usually dissatisfied 
because they feel the court is forced to rely on 
an incomplete report because their lawyer did 
not provide the additional information. 

Inmates who do not have access to the report 
do not complain that their lawyer did not show 
them the report, at least during the early days 
of confinement. This is explained by the fact that 
they believe they are not permitted to read the 
report. Many inmates wish to see the report, but 
do not consider disclosure to be their attorney’s 
responsibility. Later, when inmates learn from 
others that the report was available to some and 
that their attorneys’ conduct was at variance 
with that of others, they feel they were treated 
unfairly. 

A goal of the criminal justice process should 
not only be fairness, but the perception by de- 
fendants that they were treated justly. The fail- 
ure of lawyers to share the report with the client 
fosters the belief of inmates that the report is 
inaccurate and contributes to the feeling of in- 
justice, so common among correctional inmates. 
Such feelings reinforce what many believe and 
want to believe about the system and, in the minds 
of some, justifies resistance to the correctional 
process. 


V. Responses to the Problem 


A. Legislative-—One reason why lawyers do 
not disclose the presentence report to their clients 
is the unfortunate ambiguity in the Wisconsin 
statute on disclosure. Legislative attention to the 
ambiguity is required. 

Given present practice, it is unlikely that dis- 
closure can be an effective check on errors in 
the report unless the subject of the report can 
examine it. The subject is in a far better position 
to identify errors and to elaborate on facts in the 
report than anyone else, since the report is about 
him. Furthermore, it is unlikely that the process 
will be a fair one or that subjects of the report 
will believe it to be fair unless they can read the 
report. 

To urge disclosure to the defendant is not to 
argue that accuracy of the report is the only 
relevant value at stake. Other important consid- 
erations have been more than adequately dis- 
cussed elsewhere.** However, if fairness through 
disclosure is the goal, it is important that dis- 
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closure be adequate to insure that fairness is 
indeed achieved. 

Another matter that deserves legislative at- 
tention is the time of disclosure.*? If defense 
attorneys and prosecutors are going to have ad- 
equate time to prepare for sentencing, they need 
to see the report well in advance of sentencing. 
While lawyers can seek continuances if they have 
not had time to examine the report, this is an 
unsatisfactory method for dealing with the issue 
of the report’s availability. 

Finally, the legislature should require a specific 
procedure whereby all copies of the presentence 
report are amended to reflect both contrary and 
additional findings of fact by the court. It is 
essential that correctional and parole authorities 
have accurate facts upon which to base their 
decision. 

B. Lawyers’ Responsibility—Lawyers have 
failed to give the presentence report the attention 
it deserves. In part, this practice of lawyers re- 
sults from an unfortunate ambiguity in Wisconsin 
law which seems to forbid disclosure to the client. 
In part, the Wisconsin practice also reflects an 
unawareness by the lawyer of the importance 
of the report to his client who is placed under 
probation supervision or who is sentenced to con- 
finement. 

The Wisconsin practice also reflects a contin- 
uing ambivalence on the part of lawyers as to 
precisely what function they are supposed to 
serve at the sentencing stage. Despite the fact 
that the plea of guilty resolves the issue of guilt 
or innocence in most criminal cases and that 
sentencing remains of great concern, many law- 
yers do not view sentencing as important as the 
adjudication of guilt or innocence. They view 
sentencing as a social work decision, rather than 
a process at which the client is greatly affected 
and at which he can be helped by careful prep- 
aration and advocacy. 

The failure of the lawyer to share important 
information in the presentence report with the 
client raises an important question about the re- 
sponsibility of lawyer to client. Can a lawyer 
properly fail to provide information to the client 
that so directly bears on what happens to the 
client? 


27. See, C95 : CAL. PENAL CODE § 1203 (West 1978) (requiring 


disclosure nine days prior to sentencing hearing), ARIZ. R. CRIM. 
P. 26.6 (1973) (requiring disclosure two days prior to sentencing) . 

28. ABA SPECIAL COMMITTEE ON EVALUATION OF ETHICAL 
STANDARDS, CODE OF PROFESSIONAL RESPONSIBILITY AND 
CODE OF JUDICIAL CONDUCT 382c (1975). 


29. Id 


Two ethical considerations in the Code of Pro- 
fessional Responsibility are relevant. Ethical Con- 
sideration 7-775 provides in part: 

In certain areas of legal representation not affecting 

the merits of the cause or substantially prejudicing the 

rights of a client, a lawyer is entitled to make decisions 
on his own. But otherwise the authority to make deci- 
sions is exclusively that of the client and, if made within 


the framework of the law, such decisions are binding 
on the lawyer. (Emphasis added) 


Ethical Consideration 7-879 provides in part: 


A lawyer should exert his best efforts to insure that 
decisions of his client are made only after the client 
has been informed of relevant considerations. A law- 
yer ought to initiate this decisionmaking process if the 
client does not do so. (Emphasis added) 

Given the importance of the presentence report 
to the client, the failure to reveal it to the client 
and discuss it with him would be contrary to 
these ethical considerations. For the lawyer to 
withhold the report would be to usurp the author- 
ity of the client to know facts which bear sub- 
stantially upon decisions about sentence that are 
for the client to make. For example, an informed 
decision whether to seek alternative dispositions 
to confinement cannot be made without access to 
the report. The client is also entitled to make 
decisions about the accuracy of the report and 
how the report should be responded to at senten- 
cing. 

Ethical Consideration 7-8 gives the lawyer the 
affirmative responsibility to inform the client of 
the report and to initiate the decisionmaking pro- 
cess. The presentence report is clearly relevant to 
sentencing and correctional decisions that affect 
the client. The fact that the client does not assert 
his desire to be involved in decisionmaking re- 
garding sentence does not excuse the lawyer 
from initiating the process. 

It is apparent that the current practice of 
many lawyers at sentencing in Wisconsin is not 
in accord with the standard set forth in the Code 
of Professional Responsibility and does not give 
adequate emphasis to meeting the needs of the 
clients who are so affected by the presentence 
report. 

C. Questions Which Remain.—Before there can 
be comprehensive legislation and professional re- 
sponses to the issue of disclosure of presentence 
reports, several questions require attention. Many 
people sentenced to confinement are sentenced 
without a presentence report having been pre- 
pared. In our survey, 30 of the 80 inmates inter- 
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viewed revealed that no presentence report was 
prepared in the case for which they were confined. 
It would be helpful to know why this is so; 
whether a presentence report should be required 
in every case; and, if not, in what specific cases 
a report ought to be required. Is the absence of 
a report due to the fact that a presentence report 
was recently prepared on the same defendant? 
Because the offender is well known to the court? 
Is it because the nature of the offense made 
confinement or probation inevitable? How, if at 
all, does the lack of report affect the sentence 
imposed? 

It would also be useful to know the effect on 
correctional and release decisions of not having 
a presentence report. If the information in it is 
necessary for correctional and parole decisions, 
how is this information obtained when there is 
no report? If the information is gathered at the 
institution, is its accuracy affected? Is a prison 
social worker, perhaps without contacts and re- 
liable sources in the community, likely to obtain 
comprehensive and accurate information about 
the client? Are parole and treatment decisions 
affected by the lack of a report? 

The answers to these questions would help re- 
solve the issue of whether a report should be re- 
quired in every case. They would also enable the 
legislature to identify the circumstances in which 
a report is not required. 

It would be useful to explore other methods of 
insuring accuracy. While disclosure surely serves 
the value of fairness, there may need to be addi- 
tional safeguards to insure accuracy, since the 
inmate may not necessarily know or reveal a dis- 
crepancy between the report and the truth. Per- 
haps most importantly, more should be known 
about possible errors in the presentence reports. 
At present the practice of lawyers is not suffi- 
ciently developed to discover errors, though in- 
mates believe they are common. The discovery of 
how extensive errors may be and judgments about 
the quality and comprehensiveness of the reports 
awaits disclosure to the clients in a way that 
insures a check on the accuracy of reports or 
some other check on the accuracy of the reports. 


Conclusion 


There is increasing awareness of the impor- 
tance of sentencing in the criminal justice process. 
Yet insufficient attention is given to insuring that 
the presentence report, central to sentencing and 
correctional decisionmaking, is adequate and ac- 
curate. A significant number of Wisconsin lawyers 
neither read the report nor share it with their 
clients, who are affected by it. The practice of 
many lawyers, then, does not insure that the re- 
port is accurate. Many clients believe the reports 
inaccurate and that they adversely affect sentence 
and correctional treatment. Even when findings 
are made by courts that are inconsistent with the 
information in the presentence report, the report 
is not always corrected to prevent future reliance 
on erroneous information. Not surprisingly, many 
defendants are dismayed and frustrated by this 
process. 

Attention needs to be given by the Wisconsin 
legislature and the appropriate rulemaking and 
law making bodies of other jurisdictions to dis- 
closure of the presentence report to the subjects 
of the reports. The lack of disclosure in Wisconsin 
is in part explained by an unfortunate ambiguity 
in the relevant statute. This ambiguity is char- 
acteristic of many jurisdictions and there is rea- 
son to believe that the practice of lawyers with 
regard to disclosure in Wisconsin is duplicated in 
other states. Another reason for the lack of dis- 
closure is confusion among lawyers about their 
responsibility at sentencing. This confusion re- 
flects unawareness of the importance of the report 
to the client and raises an important question 
about the responsibility of the lawyer to the client, 
particularly whether the lawyer can properly 
fail to disclose the report to the client. The Code 
of Professional Responsibility and good practice 
suggests that disclosure is necessary. 

Finally, several important questions still re- 
main. It would be helpful to know whether pre- 
sentence reports should be required in all cases 
and whether complete disclosure is desirable. 
When there is more experience with disclosure to 
clients, it will be possible to assess the effects on 
the preparation of the reports, their accuracy and 
the benefits and costs of disclosure. 


ih HE presentence investigation has always been the basic working document 
of the probationary process, dealing with lives and liberties of human beings 
and presenting the courts with information that ultimately determines the 
destiny of offenders——ARTHUR SPICA 
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Crime and the Use of Prisons 


By DAviD BILES 
Assistant Director (Research), Australian Institute of Criminology, Canberra 


Professor James Q. Wilson of Harvard Uni- 

versity told a seminar that “those States 
which are incarcerating a large proportion of the 
population in the United States have, all things 
being equal, a lower rate of crime.”! Professor 
Wilson made a similar statement on Australian 
national television later on the same day as the 
seminar. This statement is of crucial importance 
to criminal justice policy. At the very least it 
implies that there is some level of negative cor- 
relation between crime rates and imprisonment 
rates (where one rate is high and the other is 
low), but there is also a clearly implied causal 
connection (the greater use of imprisonment 
causes lower crime rates). If these implications 
are correct, legislators and judges may well take 
them as encouraging the greater use of imprison- 
ment in pursuit of greater public safety, and the 
man in the street may well feel that his cynicism 
at the apparent lenient treatment of criminals 
has been justified. 

Unfortunately, the facts do not support the 
argument. As has been shown by William G. 
Nagel,? the correlation between crime rates and 
imprisonment rates in the United States is posi- 
tive rather than negative. Nagel restricted his 
analysis to the United States and used rank order 
correlations rather than calculating more sensi- 
tive product-moment correlations from the figures 
themselves. This study represents a refinement 
and extension of Nagel’s work. 

The latest available evidence relating to crime 
and imprisonment for all jurisdictions in the 
United States is for the year 1975. This is pre- 
sented in table 1. In this table, rates per 100,000 
of the population are shown for total crime and 
for a more restricted category of violent crime 
(murder, forcible rape, robbery and aggravated 
assault), the latter being presumed to be more 
likely to result in imprisonment than most other 
types of crime. The table also shows the number 
of prisoners in each State as at 31 December 1975 


[) ve a brief visit to Australia in May 1978, 


1 Australia and the U.S. Towards the Year 2000, Transcript, Ameri- 
ean Connection Seminar, Sydney-Hilton, May 3, 1978, p. 26. 

2 William G. Nagel, “On Behalf. of a Moratorium on Prison Con- 
struction,’ Crime and Delinquency, Vol. 28, No. 2, April 1977, pp. 
154-172. 


per 100,000 of the relevant population. It can be 
seen from table 1 that there is considerable varia- 
tion between States in the use of imprisonment, 
with the lowest rate being 27 and the highest 210. 


TABLE 1.—Total Crime Rates, Violent Crime Rates and 
Imprisonment Rates (per 100,000 population), United 
States, by States, 1975 


Total Violent 
Crime Crime Imprisonment 
State Rate (*) Rate (*) Rate (**) 
Connecticut 4957 268 59 
Maine 3959 219 60 
Massachusetts 6077 442 42 
New Hampshire 3346 99 31 
Rhode Island 5643 302 41 
Vermont 3481 95 51 
New Jersey 5144 413 17 
New York 5635 856 89 
Pennsylvania 3349 329 60 
Illinois 5382 549 73 
Indiana 4911 332 13 
Michigan 6800 685 119 
Ohio 4914 408 107 
Wisconsin 3975 151 65 
Iowa 3908 140 63 
Kansas 4747 278 76 
Minnesota 4298 207 42 
Missouri 5397 493 92 
Nebraska 3614 257 80 
North Dakota 2337 53 27 
South Dakota 2738 205 49 
Delaware 6668 392 100 
Florida (iy! 688 183 
Georgia 4625 459 204 
Maryland 5907 709 169 
North Carolina 3816 436 210 
South Carolina 4641 511 198 
Virginia 4546 380 110 
West Virginia 2107 161 65 
Alabama 3472 392 121 
Kentucky 3264 264 100 
Mississippi 2410 315 103 
Tennessee 4270 397 109 
Arkansas 3540 348 102 
Louisiana 4123 478 126 
Oklahoma 4578 303 114 
Texas 5407 390 154 
Arizona 8341 547 118 
Colorado 6675 463 80 
Idaho 4141 203 71 
Montana 4188 189 50 
Nevada 8152 678 136 
New Mexico 5839 534 86 
Utah 5112 231 54 
Wyoming 4155 204 80 
Alaska 6196 539 56 
California 7204 655 81 
Hawaii 6026 218 42 
Oregon 6752 438 108 
Washington 6140 390 96 


* Source Book of Criminal Justice Statistics, U.S. Dept. of Justice, 
1977, p. 404. 
** Prisoners in State and Federal 1975, 
N.P.S. Bulletin, U.S. Dept. of Justice, Feb. 1977, 
Violent Crime—Murder; Forcible Rape; Aggravted As- 
sault. 
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FIGURE 1.—IJmprisonment Rates and Total Crime Index Rates, 
United States, by States, 1975 


Imprisonment rates (sentenced prisoners per 100,000 population on 31 December 1975) (*) 
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(*) Prisoners in State and Federal institutions, 31 December 1975, N.P.S. Bulletin, 
U.S. Dept. of Justice, Feb. 1977, p. 16 


(**) Source Book of Criminal Justice Statistics, U.S. Dept. of Justice, 1977, p. 404 
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FIGURE 2.—/mprisonment Rates and Violent Crime Rates, 
United States, by States, 1975 
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Differences in the rates of total crime and violent 
crime can also be seen, but the ranges here are not 
quite as extreme. 

If Professor Wilson’s claim is correct, one 
would expect States with high imprisonment rates 
to have relatively low crime rates, and vice versa, 
but the relationships shown in figures 1 and 2 
provide no support for this claim. In fact, the 
reverse is the case. Both of the product-moment 
correlations are clearly positive, being + 0.254 
and + 0.569 respectively. The former is signifi- 
cant at the .1 level and the latter at the .001 level. 

The data shown in table 1 may be analysed in 
many different ways. One could, for example, 
compare the crime rates of the high imprisoning 
States (North Carolina, Georgia, South Carolina, 
Florida, Maryland and Texas) with the low im- 
prisoning States (North Dakota, New Hampshire, 
Rhode Island, Minnesota, Massachusetts and Ha- 
waii) and this would show that the latter group 
with relatively low proportionate numbers of 
prisoners have lower, rather than higher, crime 
rates. 

In order to see whether similar results would 
be obtained in other Federal systems which may 
be assumed to have relatively homogeneous popu- 
lations, data on crime and the use of imprisonment 
were also obtained for Australia and Canada. The 
Australian data are the most recent available and 
cover the year 1973-74. These data are shown 
in table 2. This table shows the rates of total 
selected crime and rates of violent crime, together 
with imprisonment rates for the same period for 
each jurisdiction. (It should be noted that for 
this purpose the Australian Capital Territory is 
included within New South Wales as all prisoners 
from the territory are held in New South Wales.) 
Without presenting the relationships graphically, 
it is sufficient to report that the product-moment 
correlations are: Total Selected Crime/Imprison- 
ment + 0.438, and Violent Crime/Imprisonment 
+ 0.523. These are comparable with the correla- 
tions found for the United States, but, due to 
the small number of jurisdictions, fail to reach 
statistical significance. 

Equivalent data for the 12 Provinces of Canada 
for the year 1974 are shown in table 3. In this 
case it was possible to calculate rates for property 
crime and violent crime separately as well as 
imprisonment rates. The correlations computed 
from these data were: Violent Crime/Imprison- 
ment + 0.769, and Property Crime/Imprisonment 
+ 0.908. Both of these correlations are higher 


TABLE 2.—Total Selected Crime Rates, Violent Crime 
Rates and Imprisonment Rates (per 100,000 population), 
Australia, by States, 1973-74 


Total Violent 
Selected Crime 
State Crime Rate (*) Rate (*) 
New South Wales/ 
Australian Capital 
Territory 
Victoria 
Queensland 
South Australia 
Western Australia 
Tasmania 1 
Northern Territory 2179 


* Official Year Book of Australia, No. 61, 1975 and 1976. 
Violent Crime —Homicide; Rape; Robbery. 
Total Selected Crime—Homicide; Serious Assault; Robbery; Rape; 
Breaking and Entering; Motor Vehicle 
Thefts, Illegal Use, ete.; Fraud, Forgery, 
False Pretences. 


Imprisonment 
Rate (*) 


TABLE 3.—Violent Crime Rates, Property Crime Rates and 
Imprisonment Rates (per 100,000 population), 
Canada, by Provinces, 1974 


Violent 
Crime 
Rate (*) 


Property 
Crime 
Rate (*) 
2810 


1841 
2616 
2350 
3591 
4203 
4251 
3990 
5247 
6585 
10546 


4576 8354 


* Statistics Canada, Catalogue 85-205 Annual, 1976, pp. 2-5/2-50. 
** (Prisoners) Statistics Canada, Catalogue 85-207 Annual, 1976, p. 


Imprisonment 
Province Rate (**) 
Newfoundland 

Prince Edward 
Island 

Nova Scotia 

New Brunswick 
Quebec 

Ontario 

Manitoba 
Saskatchewan 

Alberta 7 
British Columbia 827 
Yukon 2845 
Northwest 
Territories 


9. 
(Population) Canada Year Book, 1976-77, Special Edition, p. 187. 
Violent Crime —Homicide; Sexual Offences; Assaults; Robbery. 
Property Crime—Breaking and Entering; Theft—Motor Vehicle; 
Theft—over $200; Theft—$200 and under; Have 

Stolen Goods; Frauds. 


than those found for the United States and for 
Australia and are statistically significant at the 
.01 and .001 levels respectively. 

An attempt was made to locate comparable data 
on crime and the use of imprisonment for Euro- 
pean countries, and while imprisonment data were 
available from United Nations publications, the 
only crime data, published by Interpol, were not 
suitable for comparative purposes. No attempt at 
correlation was therefore attempted. 


Conclusion 


The totality of the data presented in this study 
supports the proposition that there is a positive 
relationship between crime and the use of im- 
prisonment. Perhaps this simply reflects the fact 
that communities which, for whatever reason, 
have the high crime rates feel compelled to re- 
spond by incarcerating proportionately high num- 
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bers of offenders. On the other hand, it may be 
true that imprisonment itself is criminogenic. The 
data cannot be used to support either causal in- 
terpretation. Correlations are never sufficient to 
confirm causal theories, but they can refute them, 
and the present data are certainly sufficient to 
refute the theory that the greater use of imprison- 
ment will reduce crime. 

It is possible that the relationship between im- 
prisonment and crime is much more complex than 
can be revealed by simple correlations. It may 
be, for example, that the relationship tends to be 
curvilinear or U-shaped, with both very low and 
very high crime rates being associated with high 
imprisonment rates. Logically, this might be the 
case if deterrence were assumed to work up to 
an arbitrary point of total crime, but that for 
higher levels of crime, high use of imprisonment 


was reactive rather than preventive. However, the 
distributions shown in figures 1 and 2 provide no 
support for this more complex hypothesis, and 
therefore it must be concluded that there is no 
support for the proposition that the high use of 
imprisonment (by either specific or general de- 
terrence or by incapacitation) leads to lower 
crime rates. If anything, the opposite seems to 
be the case. 

The evidence presented in this brief review 
should not be interpreted as supporting the non- 
use or abolition of imprisonment, but it should 
go some way to encouraging the use of imprison- 
ment at the lowest acceptable level. If we do not 
buy ourselves greater public safety by incarcerat- 
ing large numbers of offenders, then perhaps we 
should try harder to think of less costly and less 
destructive responses to crime. 


Is It Grievable? 


By ALEXANDREENA DIXON 
Director, Inmate Grievance Program, New York State Department of Correctional Services 


last Congress, those states and local govern- 

ment who have not implemented grievance 
mechanisms will be seeking information. Al- 
though there is literature on the need to imple- 
ment such programs,!' there is little information 
readily available on the actual scope or effect of 
grievance mechanisms. Predictably, therefore, 
among one of the most difficult situations both 
prison administrators and inmates alike will have 
to grapple with, is the problem of whether the 
issue being complained about is a grievance, and 
if in fact, it is even grievable. This article is an 
attempt to assist others answer some of their 
inevitable questions. 


I THE FORESHADOW of HR-9400, pending in the 


The Procedure 


The State of New York in 1975, at the direction 
of Benjamin Ward, the Commissioner of Correc- 
tional Services, recommended to the legislature 
that it pass legislation for the establishment of 
grievance mechanisms for all inmates in correc- 


1 See Peaceful Resolution of Prison Conflict, National Council on 
Crime and Delinquency, 1973; George Nicolau, “Grievance Arbitration 
in a Prison: The Halton Experiment,” Resolution, Spring 1975, Vol. 1, 
No. 3, pgs. 11-16; Linda R. Singer and J. Michael Keating, Jr., 


“Grievance Mechanisms in American Corrections: The State of the 
Art,”” Resolution, Spring 1975, Vol. 1, No. 3, pgs. 6-11. 


tional facilities throughout the State. The legis- 
lature acted quickly and enacted Section 139 of 
the Correction Laws of New York State. It re- 
quires all correctional facilities to provide a 
speedy and expeditious mechanism for the resolu- 
tion of grievances. 

The program evolved from a pilot project es- 
tablished at Green Haven Correctional Facility. 
Inmates and staff were brought together with the 
request that they construct a grievance mecha- 
nism which would satisfy both. Together a small 
number of inmates, who had been selected by 
their housing block peers, and two security offi- 
cers, who were selected by the administration, 
began putting together a viable mechanism. They 
were assisted by the Center for Community Jus- 
tice and the Institute for Mediation and Conflict 
Resolution. The end result of their labor was a 
four-step system, beginning at the institutional 
level going through to the Commissioner for his 
final approval, for handling complaints. 

(a) Informal and Formal Resolutions.—The 
first step of the mechanism involves committee 
inmate members and/or committee staff members 
assisting an inmate in the resolution of his prob- 
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lem on an informal basis. An inmate must file a 
complaint within 6 days of an occurrence of the 
problem. Inmates are encouraged to exhaust all 
available means to resolving the problem prior to 
filing a grievance.* If the problem cannot be re- 
solved within a 48 hour time period established 
for an informal resolution, the inmate may then 
request and receive a formal hearing from the 
grievance committee. In New York State this 
body is composed of two inmates, two security 
officers, one of whom is on a supervisory level, 
and a nonvoting chairperson who may be either 
an inmate or staff person. Once this body con- 
venes, it has a total of 5 days in which to offer 
a resolution to the inmate. 

The full committee is continually trained in the 
concept of mediation, factfinding, and conflict re- 
duction. As mediators, they are taught how to 
listen to an inmate’s problem and then offer solu- 
tions and alternatives. Many times this process 
is used in the informal stages of the procedure. 
Both the techniques of factfinding and control 
confrontation are used in the formal hearing proc- 
ess. At the hearing stage, information has been 
gathered by the grievance committee and resolu- 
tions are presented to the aggrieved. The commit- 
tee members understand and accept that at this 
hearing an inmate may vent a great deal of the 
frustrations incurred in being unable to resolve 
the problem being encountered. An ardent attempt 
by all members of the committee is made to re- 
main objective, empathetic, and open during 
sometimes acute emotional displays. 

(b) Administrative Reviews.—Once a griev- 
ance reaches this level, step two of the mechanism, 
it must receive a policy determination status.* 
The grievance takes on either of two directions 
at this point. Namely, if an inmate is not satisfied 
with the resolution offered by the Committee, an 
appeal of their decision is to the Superintendent 
of that facility. The inmate has a specified amount 
of time in which to appeal the committee’s de- 
cision. On the other hand, when the inmate is 
satisfied with the resolution offered by the Com- 
mittee which suggests a change in the policy or 
procedure of the institution as a means of resolv- 
ing the individual’s problem, the Superintendent 
must make a determination as to whether it is 


2 The policy requiring exhaustion of channels to resolve a problem 
is consistent with McKart v. United States, 395 U.S. 185 (1969). 

* Two distinctive policy statuses are identified. Institutional griev- 
ances refer to local correctional facility policies which are developed 
by the prison administration. Their rules are not Departmental wide. 
Departmental grievances may possibly impact upon the entire system. 
These grievances are generally on Directive policy promulgated by the 
Commissioner, his executive staff, or division heads. 
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in the best interest of the entire facility to imple- 
ment the change. Regardless of which occurs, the 
Superintendent must respond to the inmate and 
grievance committee within a 5-day time period, 
citing the reasons and justification for the de- 
cision rendered on the requested action of the 
inmate. 

In Departmental matters where a Superintend- 
ent is not at liberty to modify or change a Direc- 
tive, the next level of review is put into motion. 
The grievance is “passed through” to Central 
Administration. Institutional and Departmental 
grievances are dichotomous at the Superintend- 
ent’s level, consequently, their treatment is differ- 
ent. However, at the Central Office level all griev- 
ances receive similar treatment. Grievances being 
appealed are presented to a preliminary screening 
board for determination. Departmental matters 
which have been passed through are also handled 
in this fashion. The central level reviews griev- 
ances and where there is clear indication that the 
facility is to be sustained, a response is returned 
to the grievant. The written disposition which is 
returned to the inmate within 20 days indicates 
that the case has been reviewed, the reasons for 
the disposition and his right to appeal. 

For grievances which have overall policy impact 
or where the preliminary screening board cannot 
reach a unanimous decision, a higher level of 
official must review. This body is known as the 
Central Office Review Committee or CORC. Since 
this body is composed of top level administrators, 
Deputy Commissioners, it is empowered to imple- 
ment changes both at the Department and the 
institutional levels. As previously stated, a de- 
cision is made and a written response is returned 
to the inmate indicating his right to appeal to the 
next level of review. 

An inmate who disagrees with the disposition 
of the central office review committee may appeal 
to an outside “watch dog” agency known in New 
York State as the Commission of Correction. This 
appeal initiates the final step in the mechanism. 
The Commission has the option of reviewing the 
grievance or delegating its responsibility for re- 
view to an independent arbitrator. Either the 
arbitrator or the Commission will make an ad- 
visory recommendation to: the Commissioner of 
Correctional Services who must respond within 
10 working days to that recommendation. If a 
rejection is made on the recommendation, the 
reasons must be stated in writing and returned 
to all parties. 


(c) Meeting Minimum Standards.—As is cur- 
rently developed, New York State is in compliance 
with the principles and intent of HR-9400 which 
establishes that the attorney general will: “pro- 
mulgate minimum standards relating to the de- 
velopment and implementation of a plain speedy 
and efficient system for the resolution of griev- 
ances of persons confined in any jail, prison or 
other correctional or pretrial detention facility.’’* 

Minimum standards as indicated in HR-9400 
are as follows: “(1) For the participation of 
employees and inmates of correctional institutions 
(at the most decentralized levels as is reasonably 
possible) in the formulation, implementation, and 
operation of the system; (2) specific maximum 
time limits for written replies to grievances with 
reasons thereto at each decision level within the 
system; (3) For priority processing of grievances 
which are of the emergency nature, including 
matters in which delay would subject the grievant 
to substantial risk of personal injury or other 
damages; (4) For safeguards to avoid reprisals 
against any grievant or participant in the resolu- 
tion of a grievance; and (5) For independent 
review of the disposition of grievances, including 
alleged reprisals, by person or other entity not 
under the direct supervision or direct control of 
the institution.” With these basic principles in 
place, correctional reform through the grievance 
process is evolving. 


What Is a Grievance? 


Defining a grievance is a difficult task. The term 
itself has a rather nebulous connotation. To define 
a grievance® one must distinguish a grievance 
from a gripe or a complaint. Webster’s dictionary 
defines a gripe as that which irrates or annoys, 
a complaint as ‘‘an expression of pain, dissatis- 
faction or resentment”; and a grievance as “a 
circumstance regarded as just cause of protest.” 

Most grievance mechanisms will only want to 
handle the latter. Their design will be solely con- 
structed to reduce the burden on the Federal 
court of prisoners’ suits brought under section 
1983 of title 42 United States Code. This will, no 
doubt, have the effect of improving the admin- 
istration of State institutions holding confined 
people. Furthermore, states will welcome a mech- 
anism which will provide them with greater de- 


4 Civil Rights of Institutionalized Persons, U.S. House of Representa- 
tives, HR-9400, 95th Congress, Report No. 95-1058, April 18, 1978. 

5 Most of this topic was published in an article written by 
Alexandreena Dixon for the Correctional Services News, January 1978. 

6 National Council on Crime and Delinquency, op. cit., pg. 67. 
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fenses to civil rights actions against their correc- 
tional employees. 

Another definition more suited to the prison 
environment is “any complaint by a prisoner in 
regard to his living or working conditions or 
treatment by others in the institution.”* In Sep- 
tember 1975, the California Youth Authority 
created grievance procedures to offer its wards 
a vehicle to address and resolve the just causes 
for protest within their living and working units 
and with regard to their treatment. It was an 
exemplary project by the National Institute of 
Law Enforcement and Criminal Justice. New 
York is the first system to incorporate the princi- 
ples of this exemplary project for its entire adult 
population. New York’s prison system houses 
over 20,000 inmates. 

(a) Irritants, Complaints, Grievances.—The 
experience in New York has been that not only 
are grievances dealt with as a part of the mecha- 
nism, complaints and minor irritations are recur- 
ring situations for all the inmate grievance 
boards. One of the interesting features of the 
program is that grievance boards have become 
mini referral services within the institutional 
setting for inmates who are unable or who lack 
the knowledge of where to go to resolve their 
problems. 

As in all prisons, inmates are irritated about 
mail being delivered late or incorrectly. Human 
error is usually the factor most often responsible 
for this situation. Most grievance boards help 
inmates understand that this is a minor annoy- 
ance which does not necessarily have to escalate 
into a full scale complaint. This phenomenon has 
rightfully been called, the social work process of 
the grievance committee. 

Usually when these minor irritants cannot be 
alleviated and circumstances exacerbate the situa- 
tion, an inmate will complain. Complaints of staff 
conduct and harassment from staff persons seem 
to be recurring. These situations are best handled 
through mediation techniques. To have a credible - 
and viable mechanism, correctional administra- 
tions encourage staff and inmates to take advan- 
tage of this means to reduce human relation con- 
flict. In all instances, conflict may not be reduced 
through this technique. Therefore, the grievance 
mechanism is never used as a means for determin- 
ing or adjudicating wrong doing of staff or in- 
mates. If this were to take place, it would lessen 
its credibility of being an impartial avenue which 
is intended to resolve grievances. 
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Thus, grievances often reflect the way the De- 
partment or facility implements or enforces policy 
rules, regulations, and procedures or the lack of 
implementation or enforcement. The State of New 
York most appropriately defines a grievance as, 
“a complaint about the substance or applications 
of any written or unwritten policy, regulation, or 
rule of Department of Correctional Services or 
any of its program units, or the lack of a policy, 
regulation or rule, or a complaint about any be- 
havior or action directed toward an inmate.’’? 

(b) Grievable?—The Department establishes 
areas for which grievances should not be filed; 
i.e., wherever existing appeal mechanisms are 
available within the area grieved, a grievance may 
not be filed. Thus, areas such as temporary re- 
lease, media review, and disciplinary proceedings 
are considered nongrievable. Careful review of 
the definition of a grievance clearly points out 
that the rules and regulations concerning these 
programs are the subject of grievances. It can, 
therefore, be concluded that it depends upon the 
structure of a grievance whether it will be con- 
sidered grievable. 

Before getting into examples of grievable is- 
sues, it should be pointed out that in specific areas 
within the correctional setting there will always 
be a question as to whether grievances are valid. 
Parole Board decisions, disciplinary actions and 
charges of harassment are of importance in this 
respect. 

For instance, an inmate may get an additional 
18-month sentence from the parole board while 
serving an indeterminate sentence. The parole 
board’s decision is based upon the fact that the 
crime was quite severe and the institutional ad- 
justment does not meet acceptable requirements. 
Many feel that an inmate should not be able to 
file a grievance. Yet other parole functions pro- 
vide grounds for valid grievances. Unfortunately, 
to further complicate this area for the purpose 
of grievable matters, some parole departments are 
not within departments of corrections. Conse- 
quently, grievances logged against parole func- 
tions are argued as not being within the purview 
of grievable subject matter. There is much con- 
fusion in this area because parole services are 
available within prison settings. This confuses 
many inmates who wish to file grievances against 


7 Inmate Grievance Program Training Manual, State of New York, 
Department of Correctional Services, 1976, p. 2. 

5’ A safeguard which is usually incorporated in most grievance 
mechanisms to protect the inmate from reprisal, real or imagined, is 
that no formal complaint may be lodged in institutional or centralized 
records. 


the actions of parole officers or problems associ- 
ated with that agency. 

A significant case at point is a grievance filed 
against an institutional parole officer who alleged 
that a grievant had violated his temporary release 
boundaries by gambling at a race track. In his 
written complaint, the grievant requested that he 
be able to challenge the parole officer through the 
grievance process. There was a formal hearing 
at which time the parole, officer conceded that the 
allegations against the inmate could not be sub- 
stantiated. Inadvertently, to compound the melee 
in this case further, the parole officer filed this 
grievance material in the inmate’s folder.’ Sub- 
sequent grievances ensued. An analysis of this 
grievance implies that the inmate has a legitimate 
complaint. The legitimacy of the complaint is 
based upon the assumption that complaints may 
be filed “about any behavior or actions directed 
toward an inmate.” 

Although parole may be under the jurisdiction 
of a State Board of Parole with only contractual 
arrangements to Correction Departments, any 
action taken by a parole officer should be griev- 
able. The actions of the individual in the above 
cited grievance, cannot be construed as a decision 
from the Board of Parole. There is no question 
that an unsubstantiated allegation by any part of 
an institutional system’s staff or subcontractor is 
subject to grievances. Under HR-9400 it would 
appear that this has been considered since the 
bill proposes actions for redress in cases involving 
deprivation of rights of all institutionalized per- 
sons. 

If grievance mechanisms attempt to limit the 
area of grievances, the most likely categories to 
rule out would be areas where appeal mechanisms 
currently exist. As previously stated, this is the 
path taken in New York State. Most of the jail 
house lawyers have discovered, these nongrievable 
issues can be written in such a fashion as to be- 
come grievable issues. Aiding this concept is the 
fact that the grievance mechanism determines 
whether any complaint falls within the definition 
of a grievance. 

A very clear example of this is the precedent 
New York State case on grievances against staff. 
Grievances against staff may be filed. However, 
grievances which request some form of sanction 
or censure for staff conduct will not be entertained 
by the mechanism. It has been essential for the 
State to take this direction in preservation of the 
mechanism. Strong unionism for correctional 


guards prohibits disciplining staff unless in ac- 
cordance with the negotiated contract. The con- 
tract specifically lays out the procedure manage- 
ment must take in order to discipline an employee. 
The correctional guard’s supervisor must initiate 
any such action. 

The remedy which New York State sought in 
handling complaints against staff members is the 
basic ingredient of this grievance mechanism. The 
essence of conflict reduction is mediation. Every 
member of the grievance committee is constantly 
given reinforcement in the essentials of this tech- 
nique. Keeping an open mind is difficult, but the 
more a person becomes indoctrinated in being the 
intermediary between two opposing forces the 
more ingrained this concept becomes to one’s 
person. Any grievance filed against a staff mem- 
ber should be offered the benefit of this unusual 
and most successful interposition of human rela- 
tions. 

An inmate has received an infraction for being 
out of place. This is the fifth infraction and, there- 
fore, subject to disciplinary procedures. The in- 
mate should not file a grievance pertaining to the 
outcome of the disciplinary charges. Instead it 
is best to take issue with any part of the procedure 
which brought the infraction. For example, the 
complaint may be that because all infractions are 
given verbally, but nonetheless recorded, a written 
notice to the inmate is necessary in order to un- 
derstand the nature of the charge. Additionally, 
the notice would serve as forewarning that the ac- 
cumulation will result in disciplinary action. The 
grievant may request that the infraction be re- 
moved. Where no policy exists for this request, 
one may be developed if needed. A resolution to 
such an issue for the grievant may be the desolv- 
ing of the infraction as compensation for a valid 
complaint. Furthermore, a policy may result 
which requires more due process for preliminary 
disciplinary actions. 

(c) The Substance of Grievances.—If a Black 
inmate constantly breaks his 10 cent State issue 
comb on each occasion that he attempts to groom 
his hair, his grievance is probably just that. A 
requested action may be that afro picks or combs 
be sold in the commissary or allowed to be sent 
in packages. Many grievances on the conditions 
of confinement are of this nature. A policy which 
restricts a certain article which was previously 
allowed in packages is often the subject of a 
grievance. Usually an inmate will grieve that the 
post mask date of the package coincided with the 
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issuing date of the restrictive policy. A healthy 
resolution to such a grievance is to allow a 2- to 
3-week grace period on all policies which restrict 
previously allowed items. This would ensure that 
the grieving inmate is not penalized, and subse- 
quent problems will not arise. Many complaints 
which an inmate files are on noncompliance of 
stated policy. A benign policy stipulates hobby 
shop items are to be allowed in packages as long 
as the hobby shop personnel make an appropriate 
listing of receivable articles. When the facility 
continues to ignore, an inmate has further cause 
for protest. 

The most likely issue which would not be con- 
sidered a grievance is when an inmate files a 
complaint which does not affect him or her. For 
example, in the Special Housing Unit visiting area 
there is no provision for an inmate and a visitor 
to obtain food or drink. A grievance filed by an 
inmate who has not been confined to Special Hous- 
ing should be advised that he is not affected by 
the complaint and there is no grievable issue. Had 
this inmate been grieving the visiting room for 
general population, of which he is a part, he would 
have better standing for filing a grievance. 


Conclusion 


Grievance mechanisms that embrace the con- 
cepts of appealable, mediation oriented processes 
will no doubt have entered upon a challenging yet 
productive way of incorporating the principles in 
HR-9400. The initiation of grievance mechanisms 
will respond to some basic needs of both inmates 
and staff. The inmate will learn a new approach 
to dealing with conflict regardless to whether he 
knows how to massage the system in his behalf. 
The cybernetic effect of the grievance process for 
an individual inmate will assist in the generation 
of the sense of one’s own ability to resolve a 
problem. Staff has the opportunity to share in an 
endeavor designed to reduce and manage conflict. 
The possibilities of the reduction in litigation of 
civil right suits, which would be strictly adver- 
sary, is more than just plausible. It is emotionally 
and economically sound. 

Grievances can be broadly defined without dis- 
astrous results as long as the grievance system 
itself provides the definition. Types and categories 
of issues can, as long as there are other ways of 
dealing with them, remain outside of the griev- 
ance domain. 

Grievances are varied and cover a wide range 


x 

zy 

fe 

+ 


48 FEDERAL PROBATION 


of situations. Minor amenities for the unincarcer- 
ated citizen are often major demands by inmates. 
Once the proper perspective is placed upon the 
issue being addressed, a more concrete label can 


be attached to it and dealt with accordingly. Com- 
plaints, irritants, and grievances can all be art- 
fully handled in the kind of grievance mechanism 
posed by the proposed legislation. 


Intake Group Counseling 


By PAUL HOTFELDER AND A. DWAIN SACHS* 


sort of initiation into something. We are 

certainly using the word to imply a begin- 
ning. However, hopefully the Intake program 
which we are about to explain consists of some- 
thing more than an orientation. The program is 
made up of orientation material, but there is also 
group counseling material which expands the goal 
and objective to encompass more than just an 
introduction into our system. 

Before our Intake program there was no orga- 
nized manner by which the client could learn 
about probation and parole and our agency. His 
information about us would come from his peers 
and the particular probation officer to whom he 
was assigned. Generally, he would enter our office 
from the court or correctional institution. He 
would be directed to a probation/parole officer 
whose first function was to read the “rules” of 
probation/parole to him. 

What would take place after that initial cere- 
mony would differ by officer. But the first en- 
counter would generally involve the officer making 
a brief exploration with the client as to whether 
or not the client was willing to confess any prob- 
lems. If a problem surfaced they would hopefully 
make some sort of plan to go about solving it.! 
If no problem surfaced an appointment would be 
made for the following month. Often, this process 
would continue for the duration of the probation/ 
parole period with few of the client’s needs being 
genuinely addressed. 

In short, the client would enter our system 
uncertain of the feelings and evaluation of his 
probation officer. He would subsequently be un- 
certain of his status within the probation/parole 
system. Such uncertainty would then serve as a 


she WORD “intake” generally connotes some 


* Messrs. Hotfelder and Sachs are assistant district 
supervisors with the Missouri Board of Probation and 
Parole. 


poor basis upon which to build a working relation- 
ship with the client through which the client could 
attempt to satisfy his needs. Being aware of the 
above problems, a team of four probation officers 
attempted to try something different.2 We began 
experimenting with the idea of a group counseling 
program which would introduce the client into 
the probation and parole system in such a manner 
that the client could benefit. 

For us, one interesting idea of this program 
was to let the client in on our “secrets.” We 
wanted to give him the necessary information 
about us and our system which would equip him 
not only to survive within our system, but more 
importantly, to become successful as a result. In 
short, we wanted to share with the client not 
only the rules of probation/parole, but the reasons 
for the rules and how we go about the process 
of enforcing those rules. We wanted to advise the 
client not only that he was being evaluated by 
us but what it was specifically that we were eval- 
uating him on. Finally we wanted not only to let 
the client know that he would be receiving coun- 
seling but how our counseling modality worked, 
that is, what its assumptions, principles, processes 
and goals were. This was to be accomplished in 
a series of group meetings beginning immediately 
after placement on probation/parole. The Intake 
Groups were scheduled to meet for 8 consecutive 
weeks, later revised to the present 6 weeks. 

1 The chances are that the client will not view the exposing of 
information to be to his advantage. For a reference on this see Jourard, 
Sidney, Self-Disclosure—An Experimental Analysis of the Transparent 
Self. (Wiley Interscience, a division of John Wiley & Sons, Inc., N.Y 
(pp. 108-122). 

2 Actually, Paul Hotfelder and myself were playing with the idea 
of Intake Group Counseling separately from the other two officers, 
Jean Campbell and Mark Johnston. We all worked in the same office 
at the time and worked more closely together after we discovered how 
much we had in common. We were initially running pilot groups as 
team members without the aid of volunteers who came later. Also, it 
should be noted that we were making these initial efforts on our own 
simply because we saw the need. The agency allowed us the freedom 


to experiment with the idea but there was no original plan to in- 
corporate this program for the entire office or agency. 
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Assumptions of Intake 


Our situation prior to the development of the 
Intake Group Program in part led us to certain 
of the assumptions we used in designing the cur- 
rent Intake Group Counseling program. 

The program is based on six of these presup- 
positions. First, we assume the client is motivated. 
Few people will challenge the fact the client de- 
sires to be successful on probation. The basic 
problem derives from the fact the client is un- 
aware of the best avenues available to him to 
complete probation in a satisfactory (for him and 
the probation officer) manner. We believe the 
client will behave in a manner which is related 
to his own self-interest. He simply needs to be- 
come more aware of the choices and options which 
are available to him. 

We are indebted to James and Marge Craig 
for the coherent Motivational Model provided in 
their book entitled, Synergic Power.‘ In this book 
they postulate that a person behaves according to 
the interaction of four factors. First, the person’s 
awareness of his present situation in terms of 
present likes and dislikes. Special attention is 
focused on dislikes. For example, a person may 
be intensely aware of a present situation in which 
he does not have as much money as he would like. 

The next element in this model is the person’s 
awareness of what he would like in place of the 
present situation. This is called the “alternative 
future.” This is the person’s conception of “things 
as they might be.” The person looks at the al- 
ternative future in terms of what would satisfy 
him in the present situation. In the example above 
it would be money. 

The third element of this model is the creation 
of a strategy bridge. This is the process of gen- 
erating possible methods for bridging the gap 
between present and alternative future. One pos- 
sible solution to the desire to have money may be 
simply the acquisition of a job to follow our 
example. 

The fourth element closely follows the third. 
This is the process of acting on specific “personal 

3% Few people, that is, except the Freudians who still work in the 
regarding the causes of unconscious motivations could be as appropri- 
ately handled by the scholars in religion rather than the medicine men 
alternatives to such behavior. 


4 Craig, James and Marge, Syneryie Power: Beyond Domination and 


Permissiveness, Proactive Press, P.O. Box 296, Berkeley, California 
94701, 1974 (pp. 25-29). 
5 Ibid., p. 27. 


6 Ibid., p. 27. 


behaviors” to bridge the gap. The personal be- 
havior to acquire money may simply be to get a 
job. Or it may involve more complicated behaviors 
such as first acquiring specific job skills by more 
school and/or training. 

These four elements make up the structure of 
the motivational model. The key to the model is 
that all four of the above elements must be “in 
tune” with each other.® If the person is aware of 
the three elements of what his present situation 
is like, what he would prefer as an alternative, 
and a strategy to accomplish the goal; and if the 
personal behavior required to accomplish the goal 
is not too painful, then the person will experience 
what the authors call a “motivation gap.”¢ In 
other words he will be motivated to behave in the 
direction of reaching his goal because it will be 
feasible for him. 

If these four elements are not in tune or in 
harmony with each other the person is less likely 
to change his behavior. In the example of not 
having enough money, the person may be aware 
of his situation—both present and the alternative 
future. The person may see employment as the 
best strategy bridge to acquire money. He may 
see the need to acquire more job skills through 
further education. However, if he is unable to 
afford more job skill training, he will most likely 
do one of two things. He will take a low paying 
job in which he is not happy. If he does this the 
chances are high he will decide the energy re- 
quired to maintain the job not worth the effort 
in terms of the amount of money he is making. 
If he makes this value judgment he will probably 
be fired or quit within a short period of time. Or 
he may become convinced that the entire process 
of seeking employment is not worth the effort 
because he does not have the hope he can reach 
the alternative future. Or the client may keep the 
first two elements and decide to change the strat- 
egy bridge to another behavior such as stealing 
for money. 

Thus in such situations the four factors would 
not be in harmony and there would be no mo- 
tivational gap which would stimulate the neces- 
sary behavior required to reach the goal. On the 
other hand the strategy bridge could be influenced 
by the probation office making job skill training 
available to the client which would not only be 
free but in which the client would actually get 
paid in the process of learning the skill. If this 
were available the chances are higher that his 
corresponding personal behavior would respond. 


a: 
mite 
zs. 


50 


The intensity of the motivation gap between pres- 
ent and alternative future would create a greater 
tension within the person to close the gap and 
bring about the alternative future. The alternative 
future would become more feasible and realistic, 
and the subsequent behavior would become more 
likely. 

You may be wondering how this model relates 
to Intake Group Counseling. This model clearly 
applies to our situation. The client’s present situa- 
tion is that he is on probation. We assume he is 
uncomfortable with that situation and desires to 
get off probation. This is his alternative future. 
The client is aware of this situation. This is a 
given—that he wants to become successfully dis- 
charged from probation. 

Intake plays a vital role by intervening in the 
last two elements of the motivational model. In- 
take attempts to educate the person regarding 
various strategy bridges available. Obviously, the 
strategy bridge will vary according to the indi- 
vidual talents and assets he has available. Intake 
will also begin the process of negotiating the 
personal behavior required to bridge the gap be- 
tween the present and alternative future. We 
mention the “‘process” of negotiation. The alterna- 
tive future of successfully completing probation 
will not be accomplished within the 6-week period 
of Intake. However, the stage can be set for that 
to take place. Intake can become the beginning 
of a sometimes long process. Also in this process 
there will develop subgoals and alternative futures 
which will arise under the overall desire to get 
off probation. The acquisition and maintenance 
of a good job is just one of many possible ex- 
amples. 

Thus Intake assumes the client is motivated 
to be successful. It is our task to take that raw 
motivation and assist the client in bringing about 
the alternative future. If we show the client how 
that is possible, the chances are higher that his 
behavior will reflect the desire to close the gap 
between present and future. 

The second assumption of Intake is that an 
educational model is a more appropriate counsel- 
ing model than a medical model. We have been 
very impressed by the writings of E. Fuller 


7 Torrey, E. Fuller, The Death of Psychiatry, Penquin Books, Inc. 
72 Fifth Avenue, New York, N.Y. 10011, 1974 (p. 142). 

8 There are other counseling techniques which work well with the 
educational model. A second one which quickly comes to mind is the 
Rational/Emotive Therapy of Albert Ellis. Ellis’ technique effectively 
confronts the client with his working assumptions regarding how he 
looks at the world around him. How the client looks at his environment 
will influence his feelings and behavior. For an excellent summary of 
both Reality Therapy and Rational/Emotive Therapy see: Raymond, 
Corsini ed., Current Psycho-Therapies, (F.B. Pencock Publishers, Inc., 
Itasca, Illinois, 1973). 
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Torrey regarding this issue. The working thesis 
of his book, The Death of Psychiatry, is that 
most people who see a psychiatrist are not men- 
tally ill. Nor are their problems basically physio- 
logical requiring drug treatment (the treatment 
approach of the medical model). Rather people’s 
basic problems are problems of living in their 
community. These are adjustment problems rather 
than pathological. Says Torrey, 

These people, rather than being “sick,’’ have problems 
of living. Other words which convey their predicaments 
are words like crisis, social disturbance, interpersonal 
or intrapersonal problems and adjustment problems. 
They do not have pain but rather unhappiness. They 
do not have problems with their anatomy but rather 
problems with their thoughts, feelings and behavior. 
They have the same problems that all of us have— 
maybe more, maybe less.7 
One counseling modality which fits well into 

this educational model of counseling is Reality 
Therapy. This modality places much emphasis 
upon the client making value judgments and plan- 
ning a course of behavior from those value judg- 
ments. More specifically, the client works from 
his value judgment of wanting to succeed on 
probation/parole. A whole series of behavioral 
steps can be negotiated from that value judgment 
as indicated in the discussion on motivation.$ 

Because we are using an educational model we 
have developed a “curriculum” of material to edu- 
cate the client as to how he can be successful. A 
brief explanation of our content will be presented 
later in this article. We use the phrase “our con- 
tent.”” We are meaning to imply here that the 
content will vary with the different environments 
in which the clients are found. Different probation 
and parole officers and systems emphasize differ- 
ent things, and the content should reflect those 
differences. This model encourages an intensive 
involvement with clients and their everyday prob- 
lems. The objective of this involvement is to 
develop plans to reach alternative futures. 

The third assumption is that it is important 
for the client to participate in his own treatment. 
The medical model of counseling is more passive. 
This model believes that if the client is physio- 
logically ill then some type of medicine should be 
used on the client. The educational model works 
with the client. It places more of the responsibility 
on the client’s shoulder to resolve his problems. 

We do not believe we can solve the client’s 
problems for him (an error many parents make 
in the probationary situation). However, we do 
contend that through education we can expand 
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the client’s awareness of the process of creating 
options. We want to make the client aware of 
the fact that life is not something that happens 
to him; but rather, he can make decisions which 
affect the course of his life. He can first of all 
begin by assuming responsibility for being on 
probation and responsibility for the events that 
occur in his life. He can be enabled to make these 
decisions which are truly in his self-interest. 

The process of making a behavioral contract 
(which outlines avenues of behavior to reach 
goals) asserts the client must participate. One 
writer appropriately explained that “setting the 
contract simply means reaching agreement with 
the client (emphasis added) as to what goals he 
will work toward achieving.” We feel the client 
will be motivated to be successful to the extent 
he is allowed to participate in the process. This 
process implies negotiation and a certain degree 
of flexibility on both the client and probation 
officer’s part. When either becomes inflexible re- 
garding the strategy and behavior of reaching 
the goal, then a whole reexamination of the goal 
is in order. Both parties must be clear as to what 
the specific goal is and how proposed strategies 
and behaviors are most appropriately suited to 
reach it. 

The fourth assumption is that early interven- 
tion in the client’s period on probation or parole 
is vital. It is at this stage that clients are most 
likely to be influenced by our counseling approach. 
In general, people are most susceptible to chang- 
ing their behavior during some crisis in their 
lives. Facing a judge who has the power to place 
a person in prison is just such a crisis. It is the 
kind of traumatic experience that makes the client 
“aware” of what can happen if they do not change 
their behavior. Being released from prison on 
parole is a similar experience. The shock of being 
released enables the client to appreciate the defini- 
tion of freedom in a unique way. 

Thus at this stage the client is most willing to 
listen to what we have to offer. And what it is that 
we offer is an alternative to the crisis situation. 
Thus it is important, at the very beginning to take 
this client and show him what it is he must do 
in order to maintain his status of freedom. If we 
do not clearly spell out those expectations (in a 
non-apologetic manner) the client will have a 
tendency to come to believe that probation is not 
all that serious a situation. If he comes to view 
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probation in this way, his chances are higher he 
will take probation for granted. When this occurs 
he will more likely demonstrate irresponsible be- 
havior which may very well lead to a new crisis 
situation—a new arrest! At that point, he may 
then be willing to listen but it may be too late. 

We have had clients who have experienced diffi- 
culty on probation over a 2-year period give pres- 
entations to new clients in Intake. One client 
who gave such a presentation once asked what 
he should say to these new clients. The implication 
was the client wanted us to coach him as to the 
“right” thing to say. We responded by having 
him tell the group the truth just exactly as he 
had experienced it. This client had some angry 
feelings regarding not being clear as to what 
was expected of him on probation. It is possible 
to learn from the mistakes of others, and we often 
have clients who are experiencing a new crisis 
address new clients who just received probation. 
Clients are most subject to being influenced upon 
arrival at our office from court or prison. 

The fifth assumption fits very closely with the 
one just discussed. We believe one of the most 
important aspects of early intervention is to make 
a client needs assessment. We have been influenced 
by the Community Resource Management Team 
Model regarding this issue.!° 

Not only is the client going to learn about us 
in terms of our expectations, but we need to learn 
more about the client in terms of his unique situa- 
tion. We desire to become aware of the particular 
needs and problems of each individual client. This 
is the trouble shooting aspect of our counseling. 
We desire to quickly identify the client’s problems 
and match that problem with the proper resource 
to begin helping resolve the problem. The em- 
phasis is upon the counselor being a “broker of 
services.” In other words, we wish to educate the 
client as to what resources are available to him. 
We believe there is a definite relationship between 
the client experiencing problems and having a 
greater tendency to fail on probation as a result. 
We cannot prove it directly causes failure, but 
we contend it influences the tendency toward fail- 
ure. This assumption is also a corollary to the 
third assumption that clients are not physiologi- 
cally ill but rather are experiencing great diffi- 
culty in adjusting to a computerizer postindustrial 
environment. The tensions resulting from trying 
to compete in this socioeconomic situation may 
bring about physiological manifestations. How- 
ever, treating the effects will not resolve the 
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cause. If the client is unemployable, all the librium 
in the world will not resolve the resultant anxiety, 
especially if he has family responsibilities. Our 
task rather, is to identify the resources which 
will enable this person to acquire job skills. 

Finally, we believe group counseling is a more 
efficient way to go about accomplishing the other 
tasks which are listed above. Certainly, a one- 
on-one approach can accomplish the task but it 
generally is not practical given the reality of 
oversize caseloads. Such groups used as a class- 
room setting can frequently accomplish more 
through the group interaction process. More ques- 
tions arise and more information is shared by 
this approach. We wish to add our experience 
that volunteers are an excellent resource to use 
in a group counseling program such as this. In 
our office in St. Louis County, for example, we 
have 10 volunteers overseeing 100 new clients on 
a weekly basis. They are doing a great job and 
we are very proud of them. 


The Content of Intake 


We will now outline the specifics of the Intake 
Group Counseling program. As will readily be 
noted, the program is a highly structured one, 
particularly in the initial 3 weeks of probation/ 
parole. There is a fixed and substantial quantity 
of material that must be covered in each week 
of the program. The primary purpose for tightly 
structuring the first 3 weeks is to give the group 
leader (often a volunteer) and the clients an 
opportunity to become involved with each other 
without having to risk too much. Many of our 
clients are, for various reasons, afraid of group 
counseling. Moreover, quite frankly, some of our 
probation /parole officers and many of our volun- 
teer group leaders feel inadequate in the strict 
role of group counselor. For these reasons and 
due to our asumptions concerning our clients and 
the kinds of problems they present to us, we have 
opted for an educational model in the Intake 
program. In this context the client is more com- 
fortable in discussing us and the probation/parole 
system as it relates to his situation. After the 
client has been participating for several weeks, 
he becomes more familiar with the group and 
less fearful about what is going to happen to 
him. After the third week the atmosphere is es- 
tablished for the dynamics of more therapeutic 
group counseling to take place. 

The first week of the Intake program opens 
with a brief get acquainted exercise. The re- 


mainder of the first half hour of this group session 
is spent in discussing the ground rules of the 
group, the group goals and the agenda for the 
entire 6-week course. The last half hour the group 
leader conveys some much needed technical infor- 
mation to the clients. This information includes 
the kind of sentence the probationers received 
at court and their significance, the difference be- 
tween probation and parole, and the definition of 
diversion. The initial hour concludes with a rather 
concise summation of the material presented and 
some time for questions and answers. Plainly 
then, the purpose at this first hour is simply to 
get acquainted, to establish a procedure as to how 
the group will operate, and to provide some basic 
information about probation and parole in a sys- 
tematic manner. 

The entire second week of the program is de- 
voted to a thorough presentation and discussion 
of the rules of probation/parole. We advise the 
clients not only of the substance of each rule but 
of the rationale for it. Practical questions regard- 
ing travel permits, associates, marihuana, etc., are 
dealt with at this point. In discussing the rules, 
it is emphasized that it is the client’s freedom 
that we are dealing with here. Clearly then it is 
important for each client to know and understand 
each rule completely. It is, then, the client’s de- 
cision whether or not to comply with the rules. 
In addition, the group leader does attempt to elicit 
a value judgment from each client concerning the 
fairness of the rules. We believe that if the client 
can understand both the rule and the rationale 
for it he will generally follow the rules. 

During the third week, we teach the client the 
counseling modality his probation/parole officer 
will be using in working with him—Reality Ther- 
apy. After a brief explanation of how our staff 
came to use Reality Therapy, a presentation on 
the principles of Reality Therapy is given by the 
group leader. This lecturette begins by focusing 
on the first principle of Reality Therapy—involve- 
ment with responsible people. This is done by 
means of an involvement exercise among group 
members. The remaining principles are then pre- 
sented in didactic fashion. This process can be 
facilitated by the use of role plays, audio visual 
material and handouts, etc. The thrust of this 
lecture, and in fact, of the entire Intake program 
is on explaining to the client and getting him 
involved in the process of behavioral change as 
conceived of in Reality Therapy terms. In short, 
then, we are attempting to get the client respon- 
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sibly involved in our program and provide him 
with certain needed information about probation/ 
parole and himself, particularly in weeks #1, 2 
and 3. We then try to get the client to make a 
decision, a value judgment if you will, about his 
situation. This is specifically accomplished in week 
+4 by getting the client to focus on whether his 
needs are being met. Finally, in the last 2 weeks 
of the program the client develops a comprehen- 
sive plan designed to deal with at least one of 
his problems or goals. Although we do focus on 
specific sections of the behavioral change process 
in various Intake meetings, we naturally assume 
that involvement, decisionmaking and planning 
will be going on throughout the 6-week program. 

As noted previously, during the fourth week 
we focus on the needs of the probationers and 
parolees in the group. Initially, the group leader 
talks with the clients about their wants, needs 
and goals. The group leader then administers a 
client needs assessment instrument to the clients. 
The leader also shares with the clients his own 
insights into and any case material suggestive of 
particular client problems, needs or goals. The 
focus of the entire fourth session is on getting 
the clients to think about their respective be- 
haviors, feelings, relationships and activities. We 
then ask questions about these client behaviors 
and activities. Is the behavior/activity making 
you happy? Is the behavior/activity effective for 
you? Is the behavior/activity getting you what 
you want out of life? The client is then left to 
reflect on these questions. In addition, a handout 
is given concerning community resources avail- 
able to assist clients in dealing with their prob- 
lems, needs and wants. This ends the session on 
a positive note. 

Both the fifth and sixth weeks of the Intake 
program are spent in negotiating a behavioral 
plan. In the fifth week, the group leader makes 
a presentation on the principles of sound behav- 
ioral contracting. Additionally, the leader reviews 
the client needs instrument and our file material 
with the clients. This may be done on an individ- 
ual or group basis. The clients are then given 


11 There are ways to resolve this dilemma of oversize caseloads. One 
can go to volunteer resources for additional staff service. One can go 


into more group counseling to be more efficient with time spent. Also, 
what is absolutely necessary as a pre-condition of approaching an over- 
size caseload is a clear assessment of the client needs on the caseload. 
Without this assessment, we end up delivering too much service to 
clients who do not need it and not enough service to clients who do need 
it. Finally, the officer must take a ‘‘management approach’ to the 
easeload as opposed to a caseworker approach. 

12 We recently reviewed the file of one client who had two pending 


drug charges and was going to court for revocation proceedings. The 
file reflected the fact he had been on regular supervision for 2 years 
and the initial Intake evaluation pointed out a need for intensive 
counseling regarding a drug problem. In 2 years, the problem was 
never addressed. 
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about 20 minutes to write up their respective 
plans. The plans are then criticized for clarity, 
understanding and workability according to the 
aforementioned principles. This may be done cre- 
atively in many ways, e.g., client-to-client, client- 
to-group leader, client to other group members, 
volunteer to client, etc. Often times these pre- 
liminary plans are flawed in some way. In spite 
of our best efforts, the plans initially tend to be 
vague and unworkable. Consequently, the sixth 
week of the program is devoted to further ne- 
gotiation of the plan specifying behaviors and 
goals to be accomplished and ultimately to finaliz- 
ing the plan. This plan then serves as the first 
piece of business to be discussed between the 
client and his probation/parole officer when they 
meet. 

In the remaining minutes of the last session, 
the group leader summarizes the entire program 
with the members. He may even review the orig- 
inal goals of the group to ascertain whether the 
clients feel they have been met. Finally, the group 
leader makes a written evaluation of each client 
for the client’s probation/parole officer. 


Critique of the Intake Program 


As indicated above, we have not only a set of 
assumptions about a program, but we also have 
an operational program. It has been in existence 
since August 1975. However, this is not to say 
that we are without problems or that our program 
is perfect and the solution to the crime problem. 

There have been ongoing difficulties and we 
would be remiss in our presentation if we avoided 
addressing ourselves to these problems. One prob- 
lem derives from the fact that there have been 
communication difficulties between the program 
and the receiving probation/parole officers. The 
client often comes out of the Intake program 
with a certain level of expectations. If these ex- 
pectations are not met, he will likely become 
frustrated with our system and view his partici- 
pation as a waste of time. These expectations may 
be along the lines of our agency helping him meet 
his needs for employment, counseling or social 
services. 

There are two additional problems which relate 
to this initial one. First, many of our officers 
have oversized caseloads and do not have the time 
or energy to followup on the assessment of the 
needs of individual intake clients.'! If problems 
are identified at the Intake level and are not ad- 
dressed in the followup, there are going to be 
serious problems. 
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The second additional problem is that we often 
do not have adequate community resources to 
meet the client’s identified needs. Currently in 
St. Louis, for example, we are desperate for more 
halfway house facilities. Our best resource is the 
Magdala Foundation’s halfway houses. But we 
are competing with Federal probation and other 
agencies for space, and there is often an extensive 
waiting list for the space that is available. Many 
times the needs are extremely varied and the 
community does not have any resource which will 
help amelioriate the situation.!* Further, some of 
our clients have overwhelming problems and we 
discover there just is not a quick or easy solution. 
Naturally this situation leads to frustration on 
the part of the client and his probation officer. 

We may also establish expectations which will 
not be met when the client’s probation/parole 
officer is not working from the same counseling 
assumptions or model. The Intake model stresses 
a counseling style in which we are open, honest, 
and objective with our clients. Intake promotes 
an effort to give the client information and pro- 
vide him with choices and options. The officer 
supervising the Intake program graduate should 
be openly practicing Reality Therapy and working 
from a written plan. If the plan is not adequate 
then a new one needs to be negotiated. We should 
be working from the client’s value judgment be- 
cause it must be the client’s decision to be success- 
ful on probation or parole. It is our task to be 
more dilligent in showing the client how to be 
successful. The alternative to this is a situation 
where the officer works from a “hidden agenda” 
in the evaluation process. We feel this approach 
is contrary to the Intake approach. 

The probation officer’s role is changing, and this 
has caused problems. Whereas in the past we were 
simply caseworkers and counselors, we are now 
becoming something more than that. Probation 
officers are finding themselves in the role of 
“broker of services” i.e., serving as a liaison be- 

13 This indicates we need to be possibly spending more energy 
identifying more resources. There is also a need to be more of an 
“advocate” for organizing the community to establish or create the 
needed resources. 

14 For a supportive reference on this role see Dell’apa, Frank, Adams, 
Jim, Jorgensen, James, Sigurdson, Herbert, ‘‘Advocacy, Brokerage, 
Community: The ABC’s of Probation and Parole,’’ FEDERAL PROBATION, 
Volume XXXX, No. 4 (p. 37). 

15 At St. Louis County, we have organized our regular supervision 
officers as liaisons to the Intake group leaders. This has helped improve 
the situation. 

16 Mark Tachman, a student from Washington University in St. 
Louis, completed a two part study on the Intake program in 1976. 
The first part was a statistical comparison of the violation rate of 
Intake vs. non-Intake clients. The results were inconclusive. His study 
did demonstrate that needs were being identified and met among clients 
who had the greater need for services. The second part of his study 
was of a subjective nature in which he interviewed clients about their 


feelings about their experience in Intake. The clients showed a very 
positive response to this inquiry. 


tween the client and the helping community re- 
sources.'t The Intake Group sets the stage for 
this community orientation. We feel the solutions 
to the client’s problems (and the crime problem 
for that matter) are to be found in the community 
—not the probation office. Our role needs to be 
more in the direction of a community resource 
manager and developer. Such changes are often 
frustrating and it requires a more adaptive per- 
sonality to effectively deal with this situation. 
More training will be needed for line staff to 
assist with this adjustment. 

There has been one central problem with volun- 
teer staff. They have complained they do not feel 
a part of the agency. They have had difficulty in 
being able to identify with our organization. This 
problem has derived from their lack of contact 
with probation officers other than the one who 
administers the program.!® The volunteers are 
often not clear as to how other probation officers 
view what they are doing. They are unaware of 
what happens to the client once he leaves Intake. 
They do not know if the information which is 
provided from Intake is utilized or discarded. 
Thus volunteers and paid staff need to be inte- 
grated in a mutually supportive fashion. 

Finally, there has not been an adequate evalua- 
tion made on the program.!* The difficulty in 
evaluating any probation and parole program 
often centers on the fact that we are confused 
about the criteria for success. If we use the viola- 
tion rate as a criterion for success, for example, 
we may paradoxically find a higher violation rate 
due to our increased contact with and knowledge 
of the client and his problems. The same criticism 
may be leveled at the use of recidivism as a 
measure of success. 

We believe the criteria for evaluation of the 
program have to hinge on the issue of whether or 
not we are accurately assessing and meeting client 
needs. We are currently in the process of creating 
a research design to study this program over a 
period of time on a statewide basis. Heretofore, 
our research to date has been tentative. 


Conclusion 


Intake is not a new counseling technique. 
Rather it is an organized approach to working 
with clients in such a way that the client is en- 
abled to identify with the system’s goals and 
objectives. Intake is a new philosophy, approach 
and style of working with clients. 

This philosophy emphasizes that our organiza- 


> 
: 


INTERVIEWING TECHNIQUES IN PROBATION AND PAROLE 


tion (as opposed to just the individual counselor) 
is willing to be open and honest with its clients. 
We will share our “secrets” regarding our par- 
ticular prejudiced ideas as to what behaviors 
“should” constitute a violation. These “shoulds” 
will vary from office to office and organization to 
organization. We believe it is all right to set our 
own particular prejudiced standards as to what 
constitutes success and failure on probation as 
long as we are willing. to share these standards 
with the clients. These standards make up the 
content of any effective Intake Group Counseling 
program. 

This approach and style of working with clients 
stresses radical involvement with the client in a 
participatory environment. It is a commonly ac- 
cepted fact that people in any organization will 
more readily buy into or identify with an organi- 
zation’s policy if they are allowed to participate 
in the decisionmaking process.'* Our organization 
stresses this approach with professional staff. 
And we contend that such an approach applies 
even more to our clients. We desire to negotiate 
with our clients in order to satisfy both their 


17 For some detailed information on this see Fremont E. Kast and 
James E. Rosenzweip, Organization and Management, (McGraw-Hill, 
Inc., 1974), p. 584. 
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wants and ours (meaning the organization). We 
do not feel these wants are mutually exclusive. 
We desire to offer the client new choices and 
options which become avenues to solving problems 
and reaching goals. 

This approach is designed to correspond with 
the “broker of services” concept. We are working 
with the client to identify needs and referring the 
client to the appropriate community resource. By 
now the “broker of services” concept is not new. 
However, our systematic method of identifying 
client needs in an atmosphere of openness and 
mutual respect is new and for us it is working 
very well. 

Finally, we believe it is possible to teach the 
client how to be successful. There is a certain 
degree of socialization that takes place with this 
approach. Many clients need to learn the basic 
skill of how to get along with people and survive 
in an organization which has the power to deprive 
them of their civil liberties. We still have not 
given up on the very old idea that people have the 
rational capacity to learn how to resolve their 
problems and take care of themselves in an effec- 
tive manner. It is the task of the Intake Group 
to create an environment for this to take place. 


Interviewing Techniques in 
Probation and Parole 


By HENRY L. HARTMAN, M.D. 
Psychiatrist 


II. The Art of Listening* 


interviewing techniques in probation and pa- 

role (March 1963) it was postulated that the 
probation officer had certain goals in mind while 
interviewing a probationer.' The first of these 
three goals was “to understand the probationer 
and his behavior.” In his attempt to understand 
the probationer’s behavior, which is frequently 


li THE FIRST of my series of four articles on 


* This is the second of a series of four articles on inter- 
viewing in probation and parole by Dr. Henry L. Hartman, 
a practicing psychiatrist at Toledo, Ohio, and a consultant 
to the Child Study Institute of Toledo’s Family Court. Dr. 
Hartman’s third article, “The Initial Interview, Part I,” 
will appear in the September issue of Federal Probation. 


baffling and illogical, the probation officer must 
avail himself of all possible cues. This implies that 
he must learn to sharpen his powers of observa- 
tion, making use of all his sensory modalities, as 
well as of all the insights into human behavior 
which he has gained through study and practice. 

It is the intent of this article to discuss the vari- 
ous observations which should be made and the 
information which can be obtained from them. 
Much of the following material may appear to deal 


1 The interviewing principles discussed in this article relate not 
only to probationers and parolees, but also to persons on whom pre- 
sentence investigations are being conducted. In fact, they relate to any 
interviewing relationship. 
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with the obvious; yet, unless the habit is formed 
of making systematic observations, much mean- 
ingful material may be overlooked. It goes without 
saying that all of these observations should be 
made unobtrusively. No probationer likes the feel- 
ing of being a laboratory animal, pinned under a 
microscope and wiggling for the edification of the 
probation officer. Once this sort of atmosphere is 
allowed to creep into an interview, no amount of 
technical perfection in other aspects of interview- 
ing will breach the barrier and allow a positive 
relationship to be formed. As a general rule the 
probation officer comes to the initial interview 
with some information about the defendant, 
sketchy as this may be. The type of observation to 
be discussed should enable the probation officer to 
modify and expand the impressions about the 
client’s personality gained from this information. 


Visual Observation 


These observations fall into several categories. 
The first of these is visual. This entails the ability 
to look at a person and see everything which is to 
be seen. As he does this the probation officer 
should be asking himself a series of questions, and 
mentally filing away the implications of the an- 
swers. These questions start with the general im- 
pression which the individual makes on the proba- 
tion officer. Is he attractive or unattractive? As a 
general rule, to which there are many exceptions, 
there are marked differences in self-concept be- 
tween attractive and unattractive people. As a 
result, the former do not have to avail themselves 
of the same sort of defenses and compensatory 
reactions as the latter. Is there anything bizarre 
about this individual’s appearance? Is there evi- 
dence of physical defect which might have had 
some bearing on his personality development? 
Positive answers to these questions include such 
things as extremes in height or weight, buck teeth, 
hare lip, squint, missing extremities, or other 
defects of this sort. 

The significance of this sort of observation is 
noted in the case of Mrs. A. It was not until the 
third interview that it was noted that Mrs. A was 
lacking two fingers of her right hand, so adept had 
she become at concealing this deformity. Tactful 
focussing in this area revealed that this was a 
congenital defect, about which Mrs. A was so sen- 
sitive that she had devoted an inordinate amount 
of time in learning how to cover it up. Much of her 
energy was expended in proving to herself she 
was just as good as anyone with a complete right 


hand. A great deal of her behavior could be under- 
stood as compensation for the feelings of inferior- 
ity which had developed from this defect. 

While the probation officer is questioning him- 
self about his general impressions of the individ- 
ual’s physical makeup he should also be noticing 
and speculating about the meaning of the proba- 
tioner’s attire. Is it neat or slovenly? If it is neat, 
is it fussily meticulous? This may be the first clue 
to a rigidly compulsive type of character organi- 
zation which will make the probation officer’s 
work more difficult. If it is slovenly, does this 
mean carelessness or deterioration? Is there a lack 
of personal cleanliness? This may represent either 
a personal or a cultural factor. Is there anything 
bizarre about the person’s dress? Does this repre- 
sent a personality disorganization suggestive of 
an early schizophrenic process, or is it representa- 
tive of the mores of the group, as exemplified by 
the zoot-suiters, the Teddy-boys, or other gangs? 
If the probationer is a woman, is her dress ap- 
propriate to the occasion, or is she overdressed in 
a manner suggestive of a consciously or uncon- 
sciously seductive attitude to the probation officer, 
and possibly to all men? Is the clothing loud and 
flamboyant, or unobtrusive and mousy? Does this 
refiect the personality of the wearer? All of these 
questions should be going through the probation 
officer’s mind while he is first sizing up the pro- 
bationer, and he should be formulating tentative 
answers to them. 

Having been aware of the general appearance 
which the probationer presents, and having drawn 
some tentative conclusions from this as to what 
sort of an individual this may be, the probation 
officer should next turn his attention to the general 
bearing, manner, and behavior of the probationer 
in the interview setting. The list of possible ob- 
servations in this category is almost endless, and 
only a representative sample will be discussed. 
There is the high-held head of self-assurance, or 
even cockiness. There is the furtive look which 
bespeaks slyness. There are the hang-dog, guilty 
look; the on-guard, wary, suspicious look; the 
timid, hesitant look, which proclaims lack of self- 
confidence ; the appealing look, which says, “Treat 
me like a little child’; the submissive look; and 
on and on. 

Not only should the probation officer be alert 
to the meaning of these varied demeanors and 
their possible use at arriving at early emphatic 
sharing with the probationer’s feelings, but he 
should also be aware of any reactions which they 
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might call forth in him. If a cocky person makes 
the probation officer bristle, a defiant one makes 
him angry, or a submissive one fills him with con- 
tempt, the probation officer should be able to rec- 
ognize what is going on within himself and de- 
velop ways of dealing with it, so that this process 
does not interfere with building the relationship. 
Also to be noted under this heading of behavior 
are the repetitive mannerisms, the tics. Tics may 
be only a sign of general tension (rarely they are 
indicative of withdrawal symptoms in drug addic- 
tion), but most commonly they are likely to have 
a symbolic significance of their own. This symbol- 
ism may point to important areas for further 
exploration. For example, a constant screwing up 
of the eyes may represent an attempt to blot out 
something which the individual had seen, or a 
denial of something in the environment. A repeti- 
tive wrinkling up of the nose may represent an 
expression of a pronounced feeling of disgust. A 
frequent turning of the head to one side with 
elevation of the chin shoulder may be the warding 
off of a blow. A foot that kicks out from time to 
time may symbolize aggression. Any such manner- 
ism should be carefully noted, and its possible 
meaning evaluated. 

As the interview progresses the probation offi- 
cer should take particular note of any signs sig- 
nifying an emotional response on the part of the 
probationer. General signs of tension are, of 
course, quite obvious—foot tapping, nail biting, 
hand wringing, restlessness, fidgeting, tremor, 
sweating. Almost every probationer will be under 
some degree of increased tension during the first 
interview, and probably during the early period of 
subsequent interviews. If the proper relationship 
is being established, and the interview is progres- 
sing satisfactorily, these signs of tension should 
begin to disappear. If they do not do so the pro- 
bation officer should ask himself why they are 
persisting. Is this a characteristic anxiety of the 
patient which is unrelated to the interview situa- 
tion, or does it mean that the probation officer 
will have to change his approach in order to put 
the probationer at ease? It is also quite signifi- 
cant if these signs of tension recur after they have 
once disappeared. Generally this indicates that 
some subject with real meaning to the probationer 
has been touched, either directly or through the 
associative processes going on within him. The 
probation officer should note the area under dis- 
cussion when this occurs in order to explore it 
more fully at the appropriate time. 


There are further signs, indicative of emotional 
reactions other than those of general tension, for 
which the probation officer should be looking. 
These include the clenched jaws and hands, paling 
or flushing, of anger; the little moue and wrink- 
ling of the nose of disgust; the droop of the corn- 
ers of the mouth, reddening eyes, and choked back 
tears of sadness; the blush of embarrassment; 
the dilated pupils, deep and rapid breathing, and 
frequent swallowing of fear. This list, too, could 
be expanded almost indefinitely. In every instance 
the probation officer should be asking himself, 
“What is bringing about this response?” 


Aural Observation 


Concurrently with this visual observation there 
should be an equally thorough aural observation. 
This refers still not to content, but to form. What 
does the probationer’s voice reveal of his person- 
ality? Is the voice slow and hesitant, that of a 
timid or insecure person? Is it forthright and 
confident? Is it loud and aggressive, at times bel- 
ligerent? Is it angry and hostile—constantly, or 
only when certain topics are under discussion? 
Does this individual initiate and carry more than 
a fair share of the conversation? Is this because 
of a basic need to dominate the situation, or is it 
because he is frightened, and is concealing this 
fear behind a facade of self-assurance? Does he 
wait for the probation officer to take the lead? 
Does this portray his concept of the respective 
roles of probation officer and probationer in the 
interview, or does it mean dependence and non- 
aggressiveness? Could this represent a fear that 
if he initiates the conversation he will be sticking 
his neck out and may reveal too much? As these 
questions are going through the probation officer’s 
mind he should be looking for speech defects, just 
as he looked for physical defects, and should be 
aware of their significance in the development of 
the individual. He listens in this connection for 
stammering, lisping, transposition of syllables, 
baby talk, inability to pronounce certain letters. 
As he does so he should be continually asking him- 
self, “Has this meant anything to the proba- 
tioner?” 

In this systematic appraisal of the picture that 
the probationer presents to the world, the proba- 
tion officer should next listen to the general quali- 
ties of the language which the probationer uses. 
This furnishes valuable clues to the general intel- 
ligence and cultural level of the client. Whatever 
the language employed by the probationer, it 
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should serve as a key to the language which the 
probation officer should be using. This should be 
tuned to the level which the probationer can com- 
prehend and feel comfortable with. This does not 
imply that the probation officer should take a con- 
descending attitude to the probationer, nor should 
he say, “dese, dose, and dem” because the proba- 
tioner says, “dese, dose, and dem.” It does imply, 
however, that the probation officer phrase his 
questions, explanations, and comments in terms 
that the probationer can understand. 

At times, whether intentionally or out of habit, 
a probationer may use the argot which identifies 
him as belonging to a special group. This may be 
a universal jargon, such as the gay speech of the 
homosexual or the cool speech of the hep-cat, or it 
may be the specialized slang of a neighborhood 
gang. Under these circumstances, the probation 
officer should indicate his understanding of, and 
familiarity with, the particular idiom, but he 
should not use it with the frequency of the proba- 
tioner. 

In connection with the probation officer’s own 
language, he should be on his guard against the 
use of technical terms, which may be second na- 
ture to him, but are frequently incomprehensible 
to the probationer. 

One other aspect of this matter of the proba- 
tioner’s language deserves attention because of its 
implications. Just as most clients exhibit some 
degree of tension during the early stages of the 
initial interview, and the relaxation of this ten- 
sion serves as an indication of a good relationship 
in the process of formation, so, too, many proba- 
tioners tend to talk in a language a little formal 
for them in the early stages of the interview in 
order to impress the probation officer. Relapsing 
back to a more normal speech pattern may be in- 
terpreted as a sign of beginning rapport. An oc- 
casional probationer will consistently use lan- 
guage which seems to be way over his head, some- 
times quite inappropriately and ludicrously. This 
is likely to occur particularly in people who are 
mentally defective or of borderline intelligence, 
and is generally to be interpreted as a means of 
bolstering a poorly developed ego-concept. Where 
a formal, almost stilted language replete with big 
words and sonorous phrases is consistently and 
appropriately used, it generally connotes a person 
who has effected a partial retreat from his en- 
vironment into a world of books, and is beginning 
to sound like the books he reads. 
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Listening to Meaning 


As this observation with the eyes and the ears 
has been going on (the use of the nose to detect 
the odor of alcohol is too obvious to merit discus- 
sion) the interview has been progressing. As it 
does a different type of listening should be going 
on, a type of listening for which the observations 
serve as a useful aid. This is listening to the 
content of what the probationer says, but listening 
to it in a very special way. This is the process of 
listening to meaning, a sort of assessment which 
has been referred to as listening with the third 
ear. This involves evaluating what it is that the 
probationer is communicating about himself as 
he talks. At any one moment his verbalizations are 
determined at three different levels. 

The first level is the face value of what the 
probationer says. It is the way he sees the facts 
in his environment, past, present, and future. It 
is full of what I said and did to him, and what he 
said and did to me. If the probation officer is will- 
ing to accept this face value he will never fully at- 
tain his goal of understanding the probationer 
and his behavior. 

The second level at which the probationer is 
communicating is determined by his characteristic 
attitudes and defenses, and it is at this level at 
which the probation officer strikes pay dirt. The 
meanings implicit here are revealed by the pro- 
bationer’s choice of topics for discussion, by the 
manner in which he describes these happenings, 
by the emotions he displays, by the way he habit- 
ually distorts the environment, by the way he re- 
lates to the probation officer as compared to his 
description of the way he relates to others, by his 
use of all of the methods of nonverbal communica- 
tion which have been discussed under the topics 
of observation. It is by listening to this level that 
the probation officer determines the defenses 
which are characteristic of the individual, e.g., 
projection, rationalization, fantasy, identification, 
displacement, compensation, intellectualization, 
denial, etc. It is at this level, too, that the individ- 
ual’s attitudes are most clearly seen—attitudes 
toward society, authority, parental figures, peer 
group, religion, education, and work. Here, too, 
is where the individual’s less repressed motiva- 
tions can be seen—need for status, need for pun- 
ishment, personal aggrandizement, need for affec- 
tion, need for sympathy, need for sexual gratifica- 
tion—and the strength of these drives can be 
assayed. This does not mean that the probation 
officer should play the role of psychiatrist or 
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analyst. It does mean identifying and utilizing 
these factors within his competence as a counselor. 

It is the third level with which these other dis- 
ciplines are concerned. At this level, revealed by 
dreams, slips of the tongue, and free associations, 
are buried in the unconscious impulses, conflicts, 
and drives. In some probationers the roots of be- 
havior will be so deeply imbedded that alteration 
in behavior can be brought about only by referral 
to this more specialized treatment with its atten- 
tion to this third level. In general, for the pur- 
poses of the probation officer, this level may be 
ignored, although there are times when the un- 
conscious meanings become so clear that they are 
almost forced upon his attention. 

This matter of listening to meaning in terms of 
levels can be approached most easily by means of 
examples. Mr. B is a white, single male who is 
under treatment for a character disorder. He 
opens the interview by describing in explicit, al- 
most clinical, detail a recent sexual encounter with 
a young woman. At the last moment, after much 
fore-play he had refrained from actual intercourse 
because she was a virgin. On the first level, he is 
relating an environmental episode, which he ap- 
pears to view as quite ego-satisfying. Yet it is 
necessary to ask, why does he relate this private, 
intimate experience. What is he really talking 
about? What does he mean? At this second level 
he is revealing his compensation for feelings of 
masculine inadequacy by his conquest. His need 
to relate this would appear to reveal a need to be 
seen by others (in this case the therapist) as an 
adequate and conquering male. The pride in re- 
fraining from intercourse is seen as a defense by 
denial against the feeling of guilt engendered by 
the illicit sexuality. One might also speculate (and 
this is confirmed by subsequent interviews) that 
this holding back may represent a defense against 
a fear of failure were he to attempt to carry this 
episode through to its conclusion. One further 
question might be raised, which carries listening 
to the third level. This is the question of why the 
prolonged use of clinical detail. It is almost as 
though he were inviting the listener to observe 
him as he performed. This confirms a suspicion 
which had been raised on previous occasions be- 
cause of the flamboyant nature of his attire. He 
has deep, basic, exhibitionistic tendencies. 

Mr. C is also a young man of 25, who has sought 
help because of marked feelings of inadequacy, 
inability to stand up to authority figures, and 
inability to carry through anything of significance 


to completion. During the course of an early inter- 
view, as he is talking abovt his childhood, he re- 
lates a memory from about the age of 6 of rough- 
housing with his father. As he remembers this he 
had to be very careful when wrestling with his 
father not to pin him as the father just couldn’t 
bear to lose and might even become quite angry. 
Here again, at the first level, is an environmental 
episode which seems to bring a great deal of satis- 
faction. Once again, however, the listener must 
ask himself, why this particular episode, and in 
this case, why the obvious distortions of fact. A 
6-year-old boy is not very likely to pin a father 
who is described as very heavy and quite power- 
ful. What is he trying to say? What does he mean? 
The answer at this second level would appear to 
be a need to feel superior to the father, and at the 
same time a great fear of the retaliation which 
would follow should he demonstrate this superior- 
ity. It is quite possible this is the root of his diffi- 
culty with authority figures. It might even be 
speculated that this is a partial explanation of his 
inability to complete any major task. This might 
be equivalent to outstripping the father and re- 
taliation would follow. It is not necessary for the 
probation officer, in his attempt to understand 
this probationer, to speculate on the possible third 
level meaning. 

Mr. D is also a male, 22 years of age. He is 
being examined formally for a court on a charge 
of having made homosexual assault by force on a 
minor. From the social history available he is an 
adopted child, and neither he nor his foster par- 
ents know anything about his natural parents. 
Yet when he is asked what he knows of his nautral 
parents, he replies as follows: ‘Well, I understand 
that my father was a rich business man, and my 
mother was a society woman. They had an affair, 
and I popped out of it.” This last phrase, “and 
I popped out of it” is accompanied by a moue of 
disgust. On the first level he is making what seems 
to be a simple statement of fact about his parent- 
age. As the probation officer queries himself: 
‘‘What does he mean by this? Why does he have to 
make up this sort of story?,” he might answer 
his own questions somewhat along these lines. The 
first sentence illuminates Mr. D’s use of fantasy 
as a compensatory defense, and also expresses his 
need for status. The second sentence, by its con- 
temptuous tone, reflects his feeling of being re- 
jected by the natural parents and the reaction of 
hostility to this. It might be postulated that at the 
third level, his use of the phrase, “and I popped 


ey 
Poy 
ae 
x 
| 
| 
| 


60 FEDERAL PROBATION 


out of it” and the emotional tone accompanying 
this suggest a deep feeling of disgust of the female 
genitalia, and may point to some of the roots of 
his homosexuality. 

Listening in this fashion is an arduous and de- 
manding task, but is well worth the effort. As the 
probation officer listens in this way throughout 
an interview, or more particularly in a series of 
interviews with the same probationer, certain 
themes, attitudes, and reactions, begin to be recog- 
nized, running through the probationer’s conver- 
sation over and over again with minor variations 
like the main themes of a symphony. This serves 
to transform a series of seemingly unrelated and 
isolated instances into a meaningful interrelated 
whole. This does not imply that the probation 
officer must probe for the deeply unconscious 
meanings of what the probationer reports. In the 
examples cited it is possible for the probation 
officer in the first two cases (Mr. B and Mr. C) 
to understand and work with the meanings ap- 
parent at the second level without having to deal 
directly with the exhibitionism or the castration 
fear. The case of Mr. D is somewhat different 
since the basic problem, homosexuality, cannot be 
understood or treated without attention to this 
third level, and therefore is properly the province 
of the psychiatrist and not the probation officer. 


Listening to Silence 


There is one other aspect of the art of listening 
which deserves attention. This is the matter of 
listening to silence. There are several types of 
silence which may occur in the interview situa- 
tion, and the probation officer should be alert to 
recognize their occurrence and understand their 
meaning. The first of these is the long silence, 
most likely to occur early in the first interviews. 
This is usually accompanied by signs of increasing 
tension on the part of the probationer. (Fre- 
quently this sort of silence is likely to make the 
probation officer feel uneasy as well.) Almost 
invariably this is a sign that the interview is not 
progressing well, that the probation officer is not 
creating the sort of atmosphere in which the pro- 
bationer can talk. As a general rule this sort of 
silence, early in the relationship, should not be 
allowed to continue. The longer it goes on the 
more ill at ease the probationer becomes, and the 
more difficult it becomes for the probation officer 
to lower the tension level. Some such remark as, 
“It is difficult to talk to a stranger, isn’t it?,” 
should be made. A specific topic for conservation 


may then be introduced. When this sort of silence 
occurs in a well-established relationship it should 
be allowed to continue. The tension is an indica- 
tion that the probationer is considering discussing 
something which is quite difficult for him, and 
interruption by the probation officer may make 
it impossible for him to continue. At times the 
anxiety in itself may be helpful in getting the 
probationer almost to blurt out what he has to 
say. In a well-established relationship a long si- 
lence may sometimes occur without any signs of 
tension. This is generally indicative of the fact 
that the probationer has lapsed into a reverie. 
This may be interrupted with, “I wonder if you’d 
care to tell me what you’re thinking about?,” or 
some similar query. 

A second type of silence which is frequently 
encountered is the block. This is a term used to 
describe the silence which occurs when an individ- 
ual who has been talking along in a normally com- 
municative fashion suddenly goes blank, some- 
times even in the middle of a sentence and is un- 
able to continue. Generally this is accompanied 
by physical signs: paling, flushing, clenching of 
the hands. At times the mouth may open and close 
soundlessly, or the jaw muscles tighten and relax, 
as though the individual were trying to talk. As a 
usual thing the block indicates that the individual 
has touched on material, either directly or through 
associations, which is so threatening to him that 
he is unable even to continue the thought, let alone 
utter it. When this occurs the probation officer 
should alert himself to its significance. 

The preceding material at times may furnish a 
clue as to its meaning. At other times the proba- 
tion officer’s own associations to what has been 
said may lead him toward the origin of the block, 
or no meaning may be immediately obvious. It is 
generally profitless to try to explore this immedi- 
ately with the probationer. He should be allowed 
a moment or two in order to recover his compo- 
sure. The interview may then be continued by the 
repetition of the last word or two he had said. If 
he is able to respond to this he should be allowed 
to continue to the next natural break in the con- 
versation, at which time the probation officer 
might inquire of the probationer why he felt he 
went blank in this way. If the probationer is un- 
able to respond to this technique, another topic 
may be introduced, and the block and its possible 
meanings filed away for reintroduction at a later 
appropriate time. It is worthy of mention that the 


individual who blocks frequently and chronically 
is probably either terrified or schizophrenic. 

There is one other type of silence which de- 
serves attention. The probation officer should train 
himself to be alert to the thing which is not said, 
the omission which shrieks for attention because 
of its absence. 

An interview with Mrs. E serves as an example 
of this sort of silence. Mrs. E described her hus- 
band in minute detail. She discussed his habits 
and his hobbies, his vices and his virtues, his 
handsome face and his unruly hair. She dissected 
his ancestry and his background, his work and his 
pleasures. It came as a distinct shock on meeting 
him to discover that he had an artificial leg. The 
silence about this screamed that it had great sig- 
nificance to Mrs. E. What the nature of the signifi- 
cance of this type of silence is, the probation 
officer can determine only after he has gotten to 
know the probationer better. Like all other si- 
lences it deserves attention. 


Comment and Summary 


Much of this discussion of the art of listening 
particularly in those areas devoted to observation, 
may seem elementary and obvious. Yet attention 
to these elementary details adds depth to the sur- 
face of the words the probation officer hears. It 
might be noted that in the case of Mr. B observa- 
tion of his attire added substance to the conclu- 
sion that he was basically exhibitionistic. In the 
case of Mr. D observation of the moue of disgust 
called attention to the feeling expressed in, ‘and 
I popped out of it.” It is seldom that the probation 
ofiicer can arrive at a complete picture of an indi- 
vidual from observation alone, or discover sensi- 
tive areas through noting blocks or omissions 
alone, but they serve as helpful signposts along a 
road which is extremely tortuous and largely un- 
marked. 

In attempting to understand the probationer 
and his behavior, the probation officer, then, 
should utilize all the information he can gain in 
the interview situation. He should be constantly 
aware of the valuable information available from 
carefully observing the probationer, and should 
simultaneously be attempting to assay the possi- 
ble meanings of what he sees and hears, while 
being careful not to make this observation too 
obvious. He should be listening to the meaning, 
as well as the words, of what the probationer says, 
and should be constantly correlating these inter- 
pretations with what he sees. He should be alert 


INTERVIEWING TECHNIQUES IN PROBATION AND PAROLE 


61 


to the possible meanings of silence. Various tech- 
niques helpful in attaining these ends have been 
presented, with the hope that their utilization 
will allow the probation officer to attain his goal 
more completely and efficiently. 


Current Comments 


Two of our basic senses were slighted when 
this article was written. One was the olfactory 
sense, the other, touch. To the use of smell to 
detect the odor of alcohol I would add that it 
should be used in detection of the acrid sweet 
smell of marihuana which may linger in clothing 
or hair. Body odor may have the same connota- 
tions as do the slovenly dress and lack of personal 
cleanliness already discussed. The kind of perfume 
used by a female client may sometimes be tied to 
personality characteristics. The sense of touch 
comes into play in the evaluation of the handshake 
which should be performed at the beginning and 
end of each interview (particularly the first) and 
any differences noted. Handshakes may be limp, 
firm or vigorous, wet or dry. Each says something 
about the person, as does change in the quality of 
the hand clasp. In adolescents a change from the 
traditional grasp to the right angle grip repre- 
sents acceptance. 

Visual observation is also important in the de- 
tection of drug or alcohol abuse. The individual 
dependent on narcotics (heroin, Dilaudid, mor- 
phine, etc.) will show pinpoint pupils, which will 
still be smaller than normal for some time (weeks 
or months) after drug use has stopped. Speed or 
cocaine users will exhibit dilated pupils. Needle 
tracks on the backs of the hands or the anterior 
surface of the forearms, particularly at the bend 
of the elbow suggests shooting rather than pop- 
ping or snorting drugs. Chronic use of alcohol or 
of gasoline and present usage of marihuana leads 
to reddened eyes. The chronic alcoholic may have 
a reddish complexion due to many small, broken, 
blood vessels on the face. These are particularly 
apt to occur on the nose and over the cheek bones. 
Cocaine and speed users may be extremely thin, 
and tend to have jerky movements. People under 
the acute effects of downers (including alcohol) 
may exhibit thickened or slurred speech and 
motor incoordination. 

A word also might be said about tattoos. Poorly 
executed tattoos on the arms and forearms are 
generally acquired in adolescence and self-perpe- 
trated. If present, the odds are good that the 
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adolescent in question has been in an institution 
for delinquents. They are frequently the results 
of boredom, peer pressure and poor judgment. 
LOVE and HATE on the backs of the individual 
fingers of each hand frequently connote an agres- 
sive individual, or one who wants to give that 
impression. The presence of multiple, profession- 
ally executed tattoos on a male does not any longer 
carry the same implications of pseudo-aggressive- 
ness and exhibitionism it once did, although it 
is still worthwhile to note them in the general 


0 THOSE who looked in vain in the last issue of FEDERAL 

PROBATION for a contribution from me, I offer the ex- 
planation that I was on a protracted absence in Africa. 
The only criminological observation gleaned during the 
expedition was the finding that prisoners at the main cor- 
rectional facility in Bangui, the capital of the Central 
African Empire, wear old-fashioned striped uniforms and 
are required to shave their heads bare. The prison itself 
is a grim edifice into which I did not attempt to intrude. 
There was no evidence in sight of a local receptiveness to 
transcultural comparative penology. 

On the way back from the exotic to the mundane, I 
stopped at the Cambridge Institute of Criminology where, 
under the direction of Nigel Walker, the Radzinowicz 
tradition continues to flourish. One of the most impressive 
of its accomplishments is the Cambridge Study of Delin- 
quent Development over which Dr. D. J. West has presided 
for since 1961. 

This is a longitudinal study of 411 boys selected at 
the age of 8 while they were attending primary schools 
in a working-class district of London. Of the original 411, 
389 have been followed to the present time both in official 
records and with periodic personal interviews. Three re- 
ports have emerged from the study so far; in the most 
recent report the reckoning was taken at age 21 when 
the cohort had completed the years of juvenility.1 Because 
the study does not seem to be well known on this side of 
the Atlantic, and because some of its findings are at con- 
siderable variance with prevailing thought about delin- 
quency, I want to recapitulate it here. For obvious reasons 
of cost and continuity, longitudinal studies of delinquents 


1 In order, the reports so far issued are: D. J. West: Present 
Conduct and Future Delinquency. (London: Heinemann, 1969). D. J. 
West and D. P. Farrington: Whe Becomes Delinquent? (London: 
Heinemann, 1973). D. J. West and D. P. Farrington. The Delinquent 
Way of Life. (London: Heinemann, 1977). The discussion in this 


column is entirely based on the last-named book. All three are publi- 
cations in the Cambridge Studies in Criminology, edited by Sir Leon 
Radzinowicz. 

2 Marvin E. Wolfgang, Robert M. Figlio, and Thorsten Sellin. Delin- 
quency in a Birth Cohort. 
Chicago Press, 1972) p. 132 
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evaluation. Tattooing on females is more common, 
but is currently confined to parts of the body not 
generally exposed. Visible tattoos suggest exhi- 
bitionistic traits. 

One matter could be added to the paragraph 
on speech peculiarities. This is the matter of the 
names assigned to street drugs. These names vary 
from locality to locality, and more importantly, 
from one period of time to the next. Corrections 
officers should be aware of the street names used 
in their communities and alert to changes therein. 


over so long a period of time are few and far between, 
especially where personal contact has been successfully 
maintained throughout. None, so far as I know, have main- 
tained direct comparisons with nondelinquent controls. 

West and his collaborator, David Farrington, monitored 
the official records and administered what must have been 
long and arduous interviews to both delinquents and non- 
delinquents. Self-reported delinquencies were recorded and 
compared with the official records. The life-style of each 
member of the cohort was recorded in admirable detail. 
Some tests were administered. Under the circumstances, 
the project struck a hard bargain with its subjects: The 
cooperative respondents were paid at a rate of one pound 
an hour, but those who required persuasion were paid 
more. In the pragmatic world of criminological research, 
recalcitrance can be made to pay. Persistence was re- 
warded; only 14 boys refused to be interviewed; of the 
remaining 8 cases, death and emigration accounted for 
the loss. The two investigators are rightly proud of their 
success in maintaining contact with nearly 95 percent of 
the original sample over a period of 13 years. 

The study sets out to discover if there is a way of life 
that can be described as delinquent, and, if there is, in 
what respects it differs from the nondelinquent life-style. 
The authors candidly state their original bias; they ex- 
pected that there would be little difference between delin- 
quents and nondelinquents when social class is held con- 
stant, as it was in this research. Their conclusion is that 
there are differences wholly apart from and in addition 
to the commission of criminal acts. If we accept their 
views, delinquents are different from their nondelinquent 
contemporaries, and, for the most part, the differences 
are to be discerned early in life. 

Of the 389 boys who were followed all the way through 
the study, 120—30.8 percent—were delinquent before the 
age of 21. The peak age of onset was 14, as compared 
with 13 in Wolfgang’s Philadelphia Birth Cohort,? and 
14 in the violent juvenile offender cohort studied by 
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Hamparian, et al., in Columbus.? The curve is familiar, 
and so is the proportion of delinquents to nondelinquents in 
the total. The rate of offenders is about the same: The 
London boys committed 4.3 offenses per delinquent; the 
Columbus rate was 4.2. But only 8 percent of the English 
boys were convicted of violent offenses of any kind as com- 
pared with 26 percent of the Philadelphia delinquents. 
(The Columbus cohort was restricted to violent juveniles 
and therefore cannot be compared on this parameter.) 

These comparisons, of course, do no more than suggest 
that the phenomenon of delinquency has some generic 
qualities that are common to different cultures, in spite of 
some special differences, as for example the amount of 
violence. What emerges as unique in this study is the 
richness of detail that specifies the differences between 
delinquents and nondelinquents. 

The Cambridge data compared the two groups as to 
14 characteristics: drinking, smoking, driving offenses, 
gambling, use of narcotics, sexual activity, family relation- 
ships, participation in gangs, personal income and expend- 
iture, employment history, physical defects, health, and 
social attitudes. The project got full value for its one 
pound sterling per hour of interview! As to every one of 
these characteristics, the delinquents were consistently dif- 
ferent from the nondelinquents. The authors conclude 
this portion of their analysis with the almost rueful com- 
ment that, “These features all hang together to produce 
an easily recognizable profile, very much in accord with 
establishment views of what a young delinquent is like.” 
(p. 79) 

What is certainly inconsistent with the establishment 
view is the consequence of punishment. There is little 
doubt that the law-abiding British are generally of the 
opinion that severe and certain sanctions, if visited upon 
any offender of any age, will convince him and his like- 
minded peers to mend their ways and desist from wrong- 
doing. In this belief the British are probably more united 
than their American counterparts. But West and Far- 
rington found that “. .. as far as detected and convicted 
delinquents are concerned, the effects of being convicted 
are usually the opposite of reformative. It could be that 
for some offenders swift and certain punishment is a sal- 
utary learning experience, as well as a comfort to society, 
but more often than not the damaging side-effects of what 
is done to the offender more than counteract any intended 
benefits.” (p. 162) The point was made with an ingenious 
technique. Using the self-report scores, boys who had been 
convicted of an offense between the ages of 14 and 18 
matched with nondelinquent boys who had reported them- 
selves as guilty of offenses (for which, of course, they were 
not arrested), of equal seriousness. In this way two groups 
of 53 boys each were assembled. At age 14 the self-report 
delinquency score for the group of boys who were later 
convicted was 59.5, whereas the nondelinquent boys had 
a self-reported score of 59.4. At age 18, the convicted 
group had a mean score of 69.3, whereas the nondelinquent 
boys had an average of 51.3. The conclusion is that “among 
boys equally badly behaved at fourteen, those who attract 
an official conviction record become much worse by the 
time they reach eighteen, whereas those who escape con- 
viction improve to the point where they become indistin- 
guishable from the rest of the population.” (p. 128) The 
authors consider and dispose of several objections to their 
conclusions. The inaccuracies inherent in the self-reporting 
technique are recognized as serious obstacles to interpre- 
tation, but steps were taken to compare the most serious 
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self-reported delinquents with other indices of delinquency, 
with results that supported the conclusion. West and Far- 
rington explicitly caution that they have not established 
a rule without exceptions. They found that of the 120 
delinquents, 66 were recidivists at age 19, but of this 
number 30 were “continuing” recidivists when the records 
were again reviewed 3 years later, while 36 had no addi- 
tional arrests during that interval. In a comparison of 
the two groups, the investigators found that the “con- 
tinuing” recidivists came more often from families with 
other members with serious criminal records, and tended 
to commit their offenses with “rational” motives, that is, 
for gain rather than for “enjoyment.” Not much was found 
to account for the desistance of those who desisted or 
for the continuing recidivism of those who continued. 

What emerges from this study, the two main findings 
of which I have summarized here, runs counter to much 
of the prevailing wisdom of the times, to much of which 
I have myself subscribed. Whatever the connections may 
be, this study strongly supports the notion that delin- 
quency is associated with various traits that are less com- 
monly found among nondelinquents. Further, the processes 
of conviction and intervention do not result in the improve- 
ment of behavior for most of the boys studied, and the 
indication is that behavior generally worsens after release 
from custody. 

As to the first finding, this is the only study that has 
gone into sufficient depth to make any differentiation at 
all between delinquents and nondelinquents. Before we 
concede to the conservative critics of penological change 
the notion that criminals are indeed very different from 
the rest of us, it must be stressed that the authors do not 
claim to have found a chain of cause and effect. Nothing 
is concluded on the question as to how these delinquents 
got this way, and there is not even a hint that some 
genetic influence is responsible for the impulsive, self- 
gratifying, and callous conduct that characterizes these 
delinquents. The authors emphasize that these traits seem 
to be part of an early character formation and may be 
most readily accounted for by incompetent and irrespon- 
sible parents. The frequency with which serious delin- 
quents were found to have criminal fathers tends to under- 
line both the irresponsibility and the cultural labeling that 
produces these stubbornly antisocial young people. Nurture 
seems to be more surely accountable than delinquency. 

The second point, the futility of the present methods 
of disposition of youthful delinquents, undermines the 
prevailing belief that swift and certain punishment is the 
best cure for criminality. British justice is a lot swifter 
than ours, and, generally is reputed to be considerably 
more certain—though as to the latter reputation one 
would like to see an empirical comparison. But West and 
Farrington are convinced that the effects of conviction 
and subsequent intervention are usually negative, and the 
exceptions, the “reformed” delinquents can be more prop- 
erly credited to good luck in finding a satisfying job and 
a nice girl friend. As to the ineffectuality of correctional 
interventions with juvenile offenders, there is plenty of 
evidence to show that incarceration, at least, is counter- 
productive—at least after the second offense. Both the 
Philadelphia birth cohort study and the Columbus study 
of violent juveniles strongly support this point. Locking 
kids up after they have broken the law is something to 
do, but almost certainly not an effective course of action. 

What should be done? Like so many of their predeces- 
sors in similar research, West and Farrington urge that 
more attention must be given to prevention. Young couples 
should be urged not to have children until a home and a 
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stable social situation is ready for them. We may doubt 
the accessibility of such young people to counseling of 
this kind, especially where the need may be greatest (as 
in the frenquent case of the mother whose child was all too 
casually conceived in the most transitory of unions), but 
surely some marginal parents might benefit. For all fam- 
ilies in the poor parts of great cities the day nurseries, the 
supervised communal pay facilities, and organized neigh- 


borhood self-help would relieve some of the strains that 
mount to breaking points in the years of adolescence. 
Later, as unacceptable conduct is manifest in school years, 
the response should be individualized and suited to the 
real needs of aggressive or disturbed boys and girls, rather 
than to repressive containment. When the schools fail 
the burden falls on welfare and correctional services, 
which are even less likely to succeed. 


Looking at the Law 


By Jupp D. KUTCHER 
Assistant General Counsel, Administrative Office of the United States Courts 


SPECIAL PAROLE TERM; IMPOSITION WITH 
DruUG CONSPIRACY OFFENSES 


Whether a special parole term is required for con- 
spiracy offenses under 21 U.S.C. §§ 846 or 963 is a 
subject of much controversy. Recent cases on the subject 
suggest that there is no ambiguity in the respective 
statutes. Yet, they reach contrary conclusions as to what 
the statutes intend with respect to special parole terms. 

One interpretation is that since the conspiracy sections 
neither specify the maximum term of parole to which 
a defendant may be sentenced nor incorporate by reference 
the mandatory special parole penalty provided in the 
substantive offense statute, section 841, no special parole 
term is authorized or required for drug conspiracy 
offenses. United States v. Jacquinto, No. 78-322-1 (E.D. 
Pa., Feb. 2, 1979) (Lord, III, Ch.J.); United States v. 
Mearns, 461 F. Supp. 641 (D. Del. 1978); Fassette v. 
United States, 444 F. Supp. 1245 (C.D. Cal. 1978). 

The other interpretation is that the conspiracy statutes, 
21 U.S.C. $$ 846 and 963, specifically look to the penalties 
set forth in section 841. The special parole term pro- 
vided in section 841 is part of the sentence imposed 
under section 841 and, therefore, a necessary part of 
the “maximum punishment prescribed for the offense” 
under section 846 or section 963. United States v. Burman, 
584 F.2d 1354 (4th Cir. 1978) ; United States v. Jacobson, 
578 F.2d 863 (10th Cir. 1978); Phillips v. United States, 
No. 77-1451 (6th Cir., May 10, 1978) (unpublished 
opinion) ; United States v. Dankert, 507 F.2d 190 (5th 
Cir. 1975). See United States v. Wollak, 510 F.2d 164 
(6th Cir. 1975) (per curiam). 

The General Counsel’s Office believes that Congress 
did not intend the special parole term to apply to the 
conspiracy sections. However, as indicated above, the 
weight of authority is very much in favor of the position 
the special parole term is required. 


USE OF JAIL TIME AS A CONDITION OF PROBATION 


Two recent cases have recognized the propriety of 
jail time as a condition of probation and indicated some 
limitations on its use. United States v. Clayton, 588 F.2d 
1288 (9th Cir. 1979); United States v. Hooper, 564 F.2d 
217, 220 (7th Cir. 1977). The authority for jail time 
as a probation condition is derived from the broad 
authority of the court to impose appropriate conditions 
upon a probationer. Section 3651 states that “among 
the conditions thereof” the defendant may be required to 
pay a fine or restitution, implying a broad discretion 


with respect to other conditions besides the expressly 
enumerated ones. 

Any period of jail time imposed as a condition of 
probation is subject to the cumulative maximum of 6 
months, as provided by paragraph two of section 3651. 
Clayton, supra, 588 F.2d at 1292. Also, such a condition 
would have to be reasonably related to the defendant’s 
rehabilitation or the protection of the public. See United 
States v. Consuela-Gonzalez, 521 F.2d 259 (9th Cir. 
1975) (en banc). 

An innovative use of jail time as a condition of pro- 
bation would be placing an individual on probation for 
a particular period of years with the stipulation that a 
period of jail time, say 30 or 60 days, is to be imple- 
mented or suspended, depending on the defendant’s ad- 
justment, prior to the end of the probation period. See 
Clayton, supra, 588 F.2d at 1291; Hooper, supra, 564 
F.2d at 220-221; see also United States v. Velazco- 
Hernandez, 565 F.2d 583 (9th Cir. 1977). 

Three caveats to this kind of probation sentence occur 
to me. First, such a probation sentence would not be a 
“split sentence,” since a split sentence, as authorized by 
section 3651, contemplates probation following jail time 
rather than before jail time. Second, the 60 day jail 
period should be implemented at least 60 days prior to 
the end of the probation term. Otherwise, the court would 
need to extend the probationer’s period of probation. 
Third, I think it is unwise to make the jail time “at 
the direction of the Probation Officer.” The court, not 
the probation officer, should provide the details of imposed 
probation conditions. Exercising such authority is a non- 
delegable power of the court. See United States v. Shelby, 
573 F.2d 971 (7th Cir. 1978); Chatman v. State, 365 
So.2d 789 (Fla. Ct. App., Dec. 20, 1978). 


MISCELLANEOUS CASES 


A. Probation Revocation; Use of an Involuntary Con- 
fession 


A recent Illinois Supreme Court case ruled that the 
due process of a probation revocation proceeding must 
include forbearance from the use of involuntary con- 
fessions and the fruits of such a confession. People v. 
Peterson, 24 Crim.L. Rptr. 2346 (Sup. Ct. Ill., Dec. 4, 
1978). Contra Struzik v. Department of Health & Social 
Services, 252 N.W.2d 660, 662 (Wisc. 1977) (parole 
revocation); Short v. United States, 336 A.2d 781 (D.C. 
1976). 


B. Probation Revocation; Reimposition of Probation 


LOOKING AT THE LAW 


The Eighth Circuit joined the Ninth and the Fifth 
Circuits in holding that reimposition of probation upon 
revocation of a previous probation term is permissible 
under section 3653 of title 18. United States v. Rogers, 
588 F.2d 651 (8th Cir. 1978) (per curiam); Nicholas v. 
United States, 527 F.2d 1160, 1161 (9th Cir. 1976); 
Smith v. United States, 505 F.2d 893, 895 (5th Cir. 1974) ; 
see United States v. Green, 429 F. Supp. 1036 (W.D. 
Tex. 1977). See also United States v. Lancer, 508 F.2d 
719 (3d Cir.), cert. denied, 421 U.S. 989 (1975). Contra 
Fox v. United States, 354 F.2d 752, 754 (10th Cir. 1965). 


C. Probation Revocation; Admissibility of Hearsay Evi- 
dence 


Hearsay evidence which is “demonstrably” reliable need 
not be subject to confrontation and cross-examination in 
probation revocation proceedings. Thus, the admission of 
a letter from a vocational school instructor as to a 
probationer’s attendance and deportment was properly 
admitted at the probationer’s revocation proceeding. 
United States v. Buckhalter, 588 F.2d 604 (8th Cir. 1978), 
citing United States v. Pattman, 535 F.2d 562 (8th Cir. 
1976). 


D. Probation Revocation; Delay 


A Federal probationer raised several claims concerning 
delay between his arrest for a state violation and his 
subsequent probation revocation hearing. The Fifth Cir- 
cuit concluded that a Federal probationer does not have 
a speedy trial right under the sixth amendment in pro- 
bation revocation proceedings, because such proceedings 
are not “criminal” proceedings. The probationer’s due 
process argument must fail unless he can demonstrate 
prejudice with respect to his ability to contest the fact 
of the violation or to present mitigating evidence. United 
States v. Jackson, 590 F.2d 121 (5th Cir. 1979) (per 
curiam), citing United States v. Williams, 558 F.2d 224 
(5th Cir. 1977). 

In addition, the probationer in Jackson asserted that 
he was not given a hearing “as speedily as possible 
after arrest,” as required by section 3653. He argued 
that section 3653 refers to his state arrest rather than 
his arrest for probation violation. The Jackson court 
disagreed. Within section 3653, “arrest” refers to arrest 
for a probation violation and not arrest for the criminal 
act which constituted the probation violation. 


E. Probation Condition; Deportation 


According to the Second Circuit, a parole condition 
that the defendant “leave the country until his release 
from prison and not return during such special parole 
term” is improper and exceeded the authority of the 
district court because the condition, in effect, ordered 
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the “deportation: of the defendant.” United States v. 
Hernandez, 588 F.2d 346 (2d Cir. 1978). 


F. Sentencing; Reliance on Invalid Conviction 


The Ninth Circuit considered a defendant’s claim that 
his sentencing judge had relied on a conviction rendered 
invalid under the fourth amendment, contrary to the 
requirement of United States v. Tucker, 404 U.S. 443 
(1972). The court ruled that no error occurs where the 
sentencing judge reconsidered the sentence in light of 
the invalid conviction and finds that it would be unaltered. 
In reaching that conclusion, the court also expressed 
some doubt that the holding in Tucker applied to con- 
victions in violation of the fourth amendment, as opposed 
to convictions in violations of the defendant’s sixth amend- 
ment right to counsel. Portillo v. United States, 588 F.2d 
714 (9th Cir. 1978). 


G. Probation; Use With Respect to Certain Offenses 


Probation cannot be used with all offenses. 18 U.S.C. 
§ 3651 expressly prohibits probation in cases where death 
or life imprisonment is capable of being imposed; where 
the penai statute authorizes the imposition of death or 
life imprisonment. Death or life imprisonment do not 
have to be mandatory penalties, nor must the defendant 
actually receive a death or life imprisonment sentence. 
United States v. Denson, 588 F.2d 1112 (5th Cir. 1979). 


H. Plea Agreement; Right of Withdrawal 


Circuit courts continue to disagree about whether the 
failure of the trial court to adopt a recommended sentence 
pursuant to a plea agreement constitutes a rejection of 
the plea agreement, requiring the court to offer the 
defendant the opportunity to withdraw a guilty or nolo 
plea. According to the Seventh Circuit, the trial court 
is not bound by a recommended sentence. United States 
v. Gaertner, No. 78-1574 (7th Cir., Feb. 16, 1979) (per 
curiam); United States v. Savage, 561 F.2d 554 (4th 
Cir. 1977); United States v. Henderson, 565 F.2d 1119 
(9th Cir. 1977), cert. denied, 98 S.Ct. 1586; United States 
v. Sarubbi, 416 F. Supp. 633 (D. N.J. 1976). Contra 
United States v. White, 583 F.2d 819 (6th Cir. 1978). 


I. Youth Corrections Act; Multiple Counts 


The Youth Corrections Act requires a consistent sen- 
tence to be imposed on multiple counts of a single 
indictment. Thus, a defendant sentenced to a YCA sen- 
tence on one count must receive YCA sentences on all 
counts of the same indictment; even where one count 
involves a felony conviction and another a misdemeanor. 
United States v. Magdalino-Aguirre, 590 F.2d 814 (9th 
Cir. 1979); United States v. Ortiz, 513 F.2d 198 (9th 
Cir.), cert. denied 423 U.S. 848. 
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Reviews of Professional Periodicals 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Legal Services, Prisoners’ Attitudes and ‘Rehabilita- 
tion, ” by Geoffrey P. Alpert, John M. Finney, and James 
F. Short, Jr. (Winter 1978). Although heavily encrusted 
with methodology and artful constructions, this study 
simply seeks to empirically evaluate certain hypothesized 
benefits of a project designed to provide legal services 
to prisoners. The legal services project appears to have 
been put in place without much in the way of grounded 
theory and it seems reasonably safe to say that the 
project’s continuance would have been little influenced by 
this research. Factors which give primary impetus to 
the provision of legal services to prisoners are not likely 
to include effect on prisonization which was one of the 
important measures used in this study. Change in prisoner 
attitudes toward the law, the other important measure 
used in this study, is a likely factor but the presumption 
of it being a positive factor is so strong and so entwined 
with values that one cannot imagine that equivocal social 
science research findings would make any difference in 
its acceptance. Providing legal services out of a humanistic 
sense of fairness (protecting the civil rights of prisoners) 
and out of the vested self-interest of the purveyors would 
seem to dominate over the factors measured in the study. 
Even so, the researchers found that utilization of legal 
services while in prison somewhat attenuates the prison- 
ization process and improves prisoners’ attitudes toward 
the law and the criminal justice system. Not surprising 
but perhaps not self-evident either. Still, the research 
exercise will have more meaning to other researchers 
than to those who create policy in the matter being in- 
vestigated. 

The legal service project examined was established in 
1972 when “. . . the Washington State Department of 
Social and Health Services contracted with the Seattle- 
King County legal services center to provide legal assist- 
ance to eligible adult residents of all Washington state 
correctional institutions and their families.” Legal assist- 
ance ranged from counseling groups of prisoners who 
wanted to unionize to offering pre-release classes on 
landlord-tenant law. Strictly criminal matters were ex- 
cluded from service. 

“Mandatory Prison Sentences: Their Projected Effects 
on Crime and Prison Populations,” by Joan Petersilia and 
Peter W. Greenwood (Winter 1978). The research reported 
in this article is most timely in its appearance for it 
directly relates to a paramount issue currently being 
debated by the policy-makers who control our criminal 
justice system. The issue can be defined in terms of “flat 
time” or “mandatory-minimum” sentencing as a means 
of deterring crime, especially among those who have 
already been convicted of at least one crime. Thus, as 
approached in this study, the research focus settles on 
the question of incapacitation. 

There can be little argument about the currency of 
the issue. Within the past 2 years, the Federal Government 
and the legislatures of at least 30 states have been con- 
sidering criminal code revisions directed at establishing 


more or less uniform standards for enhancing the prospect 
of imprisonment. Motivation for such consideration has 
been bipolar with worry about the increasing crime rate 
representing one force and uneasiness about sentencing 
disparity representing the other. In the face of such 
information as “60 percent of those arrested for robbery 
have a prior felony conviction but only 48 percent of 
those with prior conviction are sent to prison,” many 
are moved to think about escalating the costs of com- 
mitting a crime. Inevitably, and obviously, the increase 
of costs to the criminal raises the probability of increasing 
the costs to the criminal justice system (most likely as 
the result of increasing imprisonment) and the crucial 
question becomes—what expense to the criminal justice 
system attends the scheme of lessening crime (actually 
recidivism) by incapacitating the convicted offender. The 
scheme is a simple one which basically calculates that indi- 
viduals in prison are effectively restrained from further 
crime during the term of their imprisonment (discounting 
of course the crimes which are known to be committed 
within prison). 

Using an elementary but nontheless clever design, the 
researchers here followed a procedure which “takes a 
cohort of arrested or convicted offenders, examines their 
past convictions and determines case by case whether 
each offender would have been imprisoned at the time of 
his current offense if the sentencing policy being examined 
had been applied at the time of his last conviction.” In 
essence, the procedure, retroactively and somewhat spec- 
ulatively, measures the impact of “flat time” or “man- 
datory-minimum” sentencing on incapacitation. Data was 
derived from a random sample of 625 persons convicted 
of serious offenses over a 2-year period in the Denver 
Colorado District Court. Generally, 4 to 6 years elapsed 
between the potentially preventable (through incapacita- 
tion) offense and the time of earlier conviction. 

Although short of being conclusive, the findings are 
very interesting. In the opinion of this reviewer, the 
hypothetical nature of the way of determining “those 
who would have been in prison at the time of their current 
offense” renders the findings imperfect. However, an al- 
ternative design involving a mathematical model would 
be no more convincing. 

The researchers found that “mandatory minimum sen- 
tencing policies can reduce crime through incapacitation 
effects, but substantial increases in prison populations will 
be required to achieve modest reductions in adult crime.” 
They estimated that for a 1 percent reduction in crime, 
prison populations would have to increase from 3 to 10 
percent. A more interesting observation is that ‘“‘manda- 
tory-minimum sentencing policies that focus only on de- 
fendants with prior records . . . are less efficient.” It 
seems that across-the-board imprisonment regardless of 
prior record, results in greater crime reduction than im- 
prisonment selected in accordance with previous offenses. 

The unanswered question and eternal dilemma in re- 
search of this sort is associated with the incalculable 
worth of an averted crime. It is one thing to compare 
a reduction in the number of certain kinds of crime with 
the increased cost to the criminal justice system but it 
is quite another thing to attempt to compare the material 
costs of the criminal justice system to the human costs 
to the victims of crime. Using the classic riposte to the 
thrust of this kind of research—how much is an averted 
rape worth? 
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THE INTERNATIONAL JOURNAL 
OF THE ADDICTIONS 


Reviewed by DAvip M. PETERSEN 


“Family Life and Levels of Involvement in an Adolescent 
Heroin Epidemic,’ by David B. Graeven and Robin D. 
Schaef (July 1978). This study examined the relationship 
between dimensions of family life and levels of heroin 
involvement, use of other drugs (e.g., alcohol, marihuana, 
and others), and deviant behavior (amount of trouble 
the subject had in high school) among adolescents. 

The guiding orientation for the study was that certain 
optimum family environments would be the least prone 
to produce heroin users. This type of family would not 
be broken by divorce, separation, or death, and would 
contain a high degree of emotional cohesion, a high 
degree of supportive interaction, positive adolescent eval- 
uation of the parent, high behavioral integration, and 
low amounts of conflict and external control. The study 
population was drawn from a lower middle-to middle-class 
suburb located in the San Francisco-Oakland metropolitan 
area and included 76 heroin addicts, 44 persons who 
experimented with heroin but did not become addicted, 
386 persons exposed to heroin but who did not use heroin, 
and a comparison sample of 47 persons who neither used 
nor were exposed to heroin. 

The results of the study tended to support the hypoth- 
eses concerning the types of families which would be most 
likely, and least likely, to produce an adolescent heroin 
user. Major differences were found in the family life of 
heroin users and nonusers for both males and females. 
For male heroin users it was found that these individuals 
had a low degree of supportive interaction with both 
parents, lower evaluation of the parents, a high amount 
of conflict between all family members, and a greater 
incidence of broken homes. Male addicts were not found 
to be overly attached to their mothers (a finding that 
differs from previous research conclusions), while the 
relationship to the father was important for heroin use. 
For males these results on family variables and heroin 
use were similar to other drug use and for involvement in 
trouble in high school. For the female subjects in this 
study, more dimensions of family life were significantly 
related to heroin use than was the case of the males. 
The female involved in heroin use (particularly the ad- 
dict) came from a family containing a low degree of 
emotional cohesion with both parents, a low degree of 
supportive interaction with the father, a low amount of 
family activities, a low evaluation of the father, a high 
amount of parent-child conflict, and a high amount of 
external control. Adolescent females who used other drugs 
were less likely to be close to their father and relate 
intimately with him, but family variables were generally 
not as important for the female’s use of other drugs as 
they were for heroin use. Her family life was only slightly 
related to amount of trouble in high school. The results 
further showed that male heroin addicts and experi- 
menters were similar in their family life and that the 
largest difference in family life occurred between heroin 
users and the exposed males who did not use heroin. A 
positive family background is an insulation against heroin 
use for males, but does not apparently deter those who 
use from becoming addicted. A different pattern was 
found for female family life and levels of involvement 
with heroin. The largest differences for females occurred 
between those who became addicted and those who were 


experimental users. A positive family background for 
females seems to serve as an insulation against addiction, 
but does not deter her from the experimental use of heroin 
or her involvement in situations where heroin is used. 

An obvious problem of causality, one so recognized by 
the authors, is encountered when conclusions are at- 
tempted regarding family relationships and drug use in 
the adolescent. Nonetheless, the authors indicate that their 
findings are suggestive that the development of primary 
prevention strategies can be approached from the per- 
spective of creating an optimum family environment with 
the goal of strengthening the parent-child bond in areas 
identified in the study. 

“Focus on the Family as a Factor in Differential Treat- 
ment Outcome,” by Nancy L. Webb, Theodore C. Pratt, 
Margaret W. Linn, and Joan S. Carmichael (July 1978). 
Previous findings from alcohol studies have generally 
confirmed the importance of pretreatment history, as well 
as other pertinent variables, to recovery. The present 
study was undertaken to determine if prehospital living 
arrangements resulted in differential responses to sub- 
stance abuse treatment. 

Drug (N=17) and alcohol (N=19) patients who had 
lived with their parents, wives, nonrelatives, or alone 
before voluntary admission to an inpatient substance 
abuse program at the VA Hospital in Miami, Florida, 
were compared on changes in social dysfunctioning and 
symptomatology as a result of treatment. Ratings on each 
patient’s level of dysfunctioning and symptomatology were 
made following intake into the program and within a 
3-day period after discharge from inpatient care. 

Treatment was shown to have a positive effect on all 
groups; however, analysis revealed a significant differen- 
tial rate of improvement between the pretreatment resi- 
dential setting groups. Those patients who had lived 
alone or with nonrelatives prior to hospital admission 
changed the most, becoming significantly less dysfunc- 
tional and symptomatic. Those individuals who came from 
parental families evidenced the least improvement, while 
those who had lived with their spouses showed moderate 
improvement. Findings were consistent for both alcohol 
and drug patients. This finding of differential rates of 
improvement related to types of living arrangements 
supports the prognostic relevance of this variable as 
noted in psychiatric literature and extends its relevance 
to the field of substance abuse. In addition, while previous 
research has revealed significant associations between 
types of living arrangements and posthospital levels of 
functioning, these study results indicate the import of 
residential setting as an indicator of receptivity to the 
rehabilitative process itself. Stated differently, results 
indicate that the type of home environment from which 
a patient comes before engaging in treatment significantly 
influences how much he/she will change or improve in 
treatment. 

The authors note that the relationship between living 
arrangement and differential response to treatment should 
be of primary concern to practitioners in planning treat- 
ment and discharge. Moreover, the findings suggest the 
need for assessment of the family environment and utili- 
zation of community resources as a means of enhancing 
adjustment. 

“Drug Use and Abuse Among Women: An Overview,” 
by Jane E. Prather and Linda S. Fidell (August 1978). 
The purpose of this paper is to provide an overview of 
the existing literature dealing with women’s use and 
misuse (abuse) of three categories of drugs—heroin, 
marihuana, and the psychotropics (e.g., sedatives, tran- 
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quilizers, and amphetamines). For each drug category 
the authors focus their review on the following major 
areas: sources of drugs, characteristics of users, and 
explanations for usage. In addition, information on women 
in treatment programs is provided for heroin users. 

In the main this review reveals that the use and misuse 
of these three popular drug categories by women have 
been largely neglected in both research and treatment. 
Women’s use of these substances needs much more atten- 
tion because use, and most probably misuse, by women 
of all three of these categories is increasing. Heroin 
addiction among women, for example, has increased at 
a much faster rate than among men in the most recent 
decade. Moreover, marihuana usage is estimated to equal 
that of men in many areas of the United States, and 
the use of the psychotropics is consistently higher among 
women than among men. Of import, a scarcity of data 
exists regarding female drug usage for all types of 
substances, as for many years studies have included only 
male respondents or have failed to distinguish between 
male and female respondents in their analyses. In addition, 
in some studies the female user is regarded as a “deviant 
user” because she does not fit the current conceptual 
models of drug usage as derived from studies of male 
users. 

Until sufficient research is conducted on this topic, 
stereotypes about female drug users will be perpetrated 
and intervention programs—treatment and prevention— 
for women will remain ineffective. The authors provide 
four suggestions for further research on female drug 
use: (1) In future drug studies it is imperative that 
women be included as subjects or respondents; (2) re- 
searchers should be careful to ascertain if their own 
stereotyped views of feminine behavior interferes with 
the conduct of their studies; (3) the role of the male- 
female relationship in perpetrating drug use among 
women merits further investigation; and (4) research 
is critically needed regarding how to best provide treat- 
ment for female drug abusers. 

“Predictors of Drinking and Signs of Heavy Drinking 
Among High School Students,” by Reginald G. Smart, 
Gaye Gray, and Clif Bennett (October 1978). This paper 
reports a survey investigation of variables related to 
drinking and “heavy” drinking among a sample of high 
school students. The study utilizes multivariate techniques 
in assessing the relative importance of social character- 
istics, parental drinking, and parental rejection and con- 
trol for student alcohol use. 

Data were obtained with an anonymous questionnaire 
from 1,439 students in two schools in central Ontario. 
One school was located in a small town and takes students 
mainly from rural and semirural areas, while the other 
is located in a small city and takes few rural students; 
all usable questionnaires from students who were at school 
on the day of the survey were included. 

The study found that most high school students drink, 
with more than four-fifths of the students (86%) stating 
that they drink alcoholic beverages. Although most stu- 
dents drink, they tend to drink infrequently, that is, less 
than once a week and typically 1 c:. Z drinks at a sitting. 
Only about 21% drank as often as once a week and 
2.2% of the drinkers drank every day. The preferred 
beverage is beer (35.6%). A large number of predictors 
are apparently associated with either drinking or getting 
drunk but are of little importance as they explain only 
a small amount of the statistical variance, or their vari- 
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ance is shared with other stronger variables (father’s 
occupation, grade point average, maternal and parental 
rejection and control, students’ knowledge about alcohol). 
Factors which predict whether a student drinks or not 
are different than those which predict frequency of drink- 
ing, highs, or drunks. Only age is also useful in explaining 
frequency of drinking, with older students drinking more 
frequently. The most important variables in predicting 
drinking frequency, amount drunk (average alcohol con- 
sumption), and highs were extent of alcohol use, drinking 
in cars, and drinking milieu (drinking away from home). 
These variables were also important in predicting drunks, 
except for drinking milieu. Parents’ knowledge of students’ 
drinking is an important variable in predicting highs and 
drunks. In sum, students who frequently get drunk or 
high are those who are heavy drinkers, drink often in 
cars and away from home, and whose drinking is not 
known to their parents. Parental rejection and control 
have little unique explanatory power. It appears that 
social influences, such as from parental and friends drink- 
ing, may have more influence on whether a student drinks 
or not but that such influences are minor for the extent 
of drinking or getting drunk. The authors discuss the 
implications of their findings for education about drink- 
ing. 

“A Comparison of Chronic Versus Casual Marihuana 
Users on Personal Values and Behavioral Orientations,” 
by Thomas M. Kimlicka and Herbert J. Cross (October 
1978). Recent literature has suggested that “casual” or 
typical marihuana users cannot be reliably differentiated 
from nonusers and that research effort should be directed 
to the “heavy” user. This study hypothesized that chronic 
(daily) long-term marihuana smokers would report dif- 
ferent social and personal values, attitudes, and behavior 
preferences than casual smokers (one to three times per 
week). 

Eighty-three volunteer subjects were recruited primarily 
from a university community by research assistants who 
obtained information regarding their drug use in a con- 
fidential interview. Drug use data indicated that 51 sub- 
jects were chronic marihuana smokers and 32 were classi- 
fied as casual. The results argue against the hypothesis 
which predicted different values and personal orientations 
between these groups. In fact, the results suggest that 
the two groups are quite similar on the measures used, 
including a Rokeach Value Survey, a Personal Orientation 
Inventory, and a Zuckerman Multiple Affect Adjective 
Check List. There were, however, significant differences 
between the two groups on a number of social variables 
which seem to reflect differential intensity of involvement 
in the “drug subculture.” Chronic users report having 
more marihuana-using friends, many more heavy-using 
friends, know more people who grow marihuana, began 
smoking at a younger age, and have used and are con- 
tinuing to use more illicit drugs more frequently. The 
authors note that the typical chronic user in their sample 
spends about one-third of his awake life intoxicated on 
marihuana, has done so for a considerable amount of 
time, and across most life situations and tasks. To illus- 
trate the differential levels of membership in the drug 
subculture, the authors provide extensive composite pic- 
tures of a typical chronic user and a typical casual user. 
In sum, little can be said about differences between these 
two marihuana-using groups outside of drug involvement 
behaviors. The results indicate similarities in mood, values, 
and positive measures of mental health. 
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THE AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Violence Toward Children in the United States,” by 
Richard J. Gelles, Ph.D. “The Medicalization and Legaliza- 
tion of Child Abuse,’ by Eli H. Newberger, M.D. Richard 
Bourne, Ph.D. “Child Abuse and Neglect: The Myth of 
Classlessness,” by Leroy H. Pelton. This three-part sym- 
posium on child abuse, which appears in the October 
1978 issue of the journal, provides a critical review and 
discussion of some of the key questions concerning 
violence toward children in this country. In his lead 
article, Dr. Gelles reports the results of a survey which 
was designed to measure the incidence, modes, and pat- 
terns of parent to child violence. He distinguishes violence 
from the physical punishment of children which is gen- 
erally accepted to be rather commonplace. For purposes 
of his study, violence was defined as “an act carried out 
with the intention, or pursued intention, of physically 
injuring another person.” Within this definition, violence 
ranges on a continuum wherein physical force may be 
applied for mild punishment, as in slapping and spanking 
to more dangerous types of violence as by “beating up” 
or threatening with some kind of a weapon. The author 
suggests that the data on the incidence of physical violence 
between parents and children, which showed self-reports 
of violence by 60-70% of the respondents, should be con- 
sidered as “low estimates of violence toward children.” 
Although Dr. Gelles recognizes a number of controversial 
issues in his presentation, he concludes that the data is 
probably the best that is available at this time. 

Drs. Newberger and Bourne describe some of the di- 
lemmas which occur in the context of our present in- 
clination to “medicalize and legalize child abuse.” Some 
of these problems have to do with balancing the interests 
of family autonomy against the effects of coersive in- 
terventions and balancing the interests of compassion 
against those of control. These authors theorize that 
the description of the “battered child syndrome” has lead 
to the “discovery” of a new disease which has been called 
“child abuse.’”’ This has been followed by the development 
of a coalition of radiologists, psychiatrists, and pedi- 
atricians who seek to diagnose and treat the condition. 
According to these authors, the legal response to child 
abuse was triggered by its “medicalization.” Of course, 
the age old conflicts between medical and legal per- 
spectives further complicate the handling of these cases. 
These authors are concerned that within this framework, 
the implementation of treatment for the “battered child 
syndrome” is quite selective, with poor people more likely 
to come under “treatment” than the well-to-do. To remedy 
this problem, the authors make several recommendations, 
one of which is to give more recognition and rewards to 
social workers and nurses, who the authors believe “seem 
best able to conceptualize the familial and social context 
of problems of violence.” One wonders if the authors 
will also recommend that nurses and social workers be 
given the power and authority to alter familial and social 
contacts which they find to be encouraging violence. No 
doubt there are many policemen who would be happy to 
leave this often thankless task to nurses and social 
workers. 

In the last article in this symposium, Dr. Pelton attacks 
the common beliefs that child abuse and child neglect 
occur in all communities, regardless of race, religion, 


social, intellectual, or economic status. Dr. Pelton believes 
that child abuse and neglect are products of poverty and 
the worse situations occur amongst the poorest of the 
poor. He feels that the “myth of classlessness” in child 
abuse persists because of the tendency of professionals 
to view it as a psychodynamic problem in the context 
of a medical model rather than as a _ poverty-related 
socioeconomic problem. He feels that politicians are at- 
tracted to the concept of classlessness because the issue 
of poverty has little political appeal. He is concerned 
that the myth of classlessness can divert attention from 
the subculture of violence, wherein the stresses of poverty 
can provoke abuse and neglect. The author concedes that 
the stresses of poverty can have psychological effects 
leading to violence and he suggests that in the prevention 
of child abuse and neglect, “remediation of situational 
defects should take precedence over psychological treat- 
ments.” 

“Being ‘Seen But Not Admitted’: A Note on Some 
Neglected Aspects of State Hospital Deinstitutionalization,” 
by Joseph P. Morrissey, Ph.D., Richard C. Tessler, Ph.D., 
and Linda L. Farrin, M.S.W. (January 1979). The authors 
of this interesting brief report observe that with the 
dramatic rise in voluntary admissions to state hospitals 
and the concomitant decline in involuntary commitments 
we need to know more about those applicants who are 
“seen but not admitted.” As the locus for their inquiry, 
the authors have focused on the Worchester State Hos- 
pital, which at it’s opening in 1833 was heralded as a 
hospital for “moral therapy.” Later, this hospital assumed 
a more custodial form and now it has become a “model” 
of the deinstitutionalized state mental hospital, having 
reduced its census by 54% during the years 1969 through 
1976. As the census of this hospital has fallen, the number - 
of monthly admissions has dropped from 152 to 104, and 
at the same time, the number of persons “seen, but not 
admitted” has nearly doubled from an average of 32 a 
month in 1970 to 57 a month in 1976. 

The authors point to the need to know something more 
about the characteristics of these “not admitted” appli- 
cants and to know something more about their subsequent 
fates. The authors suggest that we need to know the 
reactions of these persons to having been denied admission 
and whether or not they followed up on referrals which 
may have been made to other treatment sources. The 
critical question is whether persons who were denied 
admission were able to stabilize themselves in the com- 
munity with the aid of community clinic and related 
services, and if they were able to do so, what was their 
eventual fate. Some of us who have been working around 
jails and prisons have already begun to wonder how many 
of these “rejectees” of the state hospitals may have 
ended up in jails and prisons. If our impressions are valid, 
we may be observing another instance in which well- 
meaning efforts to treat the mentally ill under less re- 
strictive conditions has resulted in the “criminalization” 
of some of those patients who were unable or unwilling 
to be helped in less restrictive treatment settings. 


CORRECTIONS MAGAZINE 


Reviewed by OMAR G. RI0S 


“Inmate Veterans: Hidden Casualties of a Lost War,” 
by Edgar May (March 1979). Efforts are being made to 


a 

3 


70 FEDERAL PROBATION 


accumulate data on the number of incarcerated Vietnam 
War Veterans, however, LEAA’s survey will not be com- 
pleted until 1980. Current estimates by corrections officials 
and from statistical data are that as much as 25 percent 
of any state’s prison population has veteran status. 

From the limited surveys conducted on veterans, it 
has been learned that many remained free of serious 
trouble while in the military, many were likely to be 
first offenders, better educated, likely to have been involved 
with drugs, and likely to be different in their criminal 
behavior. Vietnam-era veterans have tended to commit 
a disproportionate number of violent crimes. 

The majority of veterans in prison have not been aware 
of benefits they are entitled to. More effort, therefore, 
is being made to assist them as a group to become aware 
of their rights as veterans. The pros and cons about 
veterans receiving benefits checks while in prison are 
discussed. Also, prison inmate-run veterans assistance 
organizations at Walpole, Massachusetts, and at Angola, 
Louisiana, state prisons are described briefly. 

The main objective of this article seems to be that 
there are groups of individuals both inside and outside 
of prison interested in helping veterans learn of benefits 
to which they may be entitled. 

“Growing Old in Prison,” by Kevin Krajick (March 1979). 
“Inmates over 65 comprise about one-half of 1 percent 
of the total prison population—1,500 people—and those 
over 60 comprise 1 percent, according to a 26-state survey 
done in 1977 by Contact, Inc., a Lincoln, Nebraska, re- 
search group, and a 12-state survey done by Corrections 
Magazine. 

The elderly are more likely to be committed for crimes 
against persons and for crimes of violence, such as murder 
or manslaughter. Researchers who have studied the frus- 
trations of old age have learned that poverty, loss of job 
and status, the boredom of retirement oftentimes combine 
with long-time animosities to produce an explosive mix- 
ture in certain elderly persons. Heavy alcohol use often 
contributes to crimes of violence and it is also learned 
that most elderly offenders have drinking problems. While 
the total elderly inmate population continues to increase 
throughout the prisons in the United States some prison 
systems have found it practical to open separate facilities 
for them. However, some elderly inmates remain escape 
risks and others continue to be considered as dangerous. 
Therefore a proportion of the elderly population will con- 
tinue confined at maximum and medium security prisons. 

To obtain a small glimpse of these “forgotten people” 
and what it means to be old and in prison, Corrections 
Magazine describes prison settings for the elderly in 
institutions in New York, North Carolina, South Carolina, 
and Pennsylvania. In four brief comparison articles, 
Krajick relates the effect of first-time imprisonment upon 
a 100-year-old solid-citizen, the effect of parole upon a 
62-year-old recidivist after having served 37 years total 
in prison, and relates a brief glimpse of an 84-year-old 
New York State inmate who has served 67 years in 
prison—the longest prison term in United States history. 
He has refused release on parole since 1974. The situations 
of such cases cause one to comment, “it’s horrible, un- 
thinkable, and unimaginable.” The fourth article deals 
with Project 60 in Pennsylvania. That statewide private 
organization is the first and almost the only organization 
providing services exclusively for elderly offenders hoping 
to bring about positive changes in their lives. 

“Proposition 13, Probation Feels the Squeeze in Cali- 
fornia,’ by Dan Bernstein (March 1979). Proposition 13 
in California will not have its full impact until 1980. 


This article points out that 57 percent of local government 
cannot be eliminated without causing cutbacks in some 
areas of public service. In some counties local correctional 
agencies programs and funds are being considered more 
expendable. 

The probation departments in California have begun to 
feel early reverberations of the tax revolt. Hiring freezes 
are in effect, jobs have been eliminated for both probation 
officers and supporting personnel, treatment programs 
have been scrapped, budgets have been cut, caseloads 
are increasing and morale has been affected. Observers 
predict that “the most critical year will be in 1980-1981, 
when the replacement (state surplus) money will dry 
up. Anyone who looks at it realistically recognizes that 
corrections is particularly vulnerable. We are nearly 100 
percent property tax-financed. And we do not have the 
political constituency that law enforcement or firefighters 
have.” 

The article examines the underlying message to proba- 
tion officials. Some departments are stepping up research 
to show accountability in their programs. Other predic- 
tions are made as to what the trend may likely be in 
California over the next 2 years. It is felt that the 
easiest thing that may be done is to cut corrections and 
delinquency programs. 


THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Reviewed by Harry W. SCHLOETTER 


“The New Female Criminal: Reality or Myth?,” by 
Carol Smart, Research Fellow, Faculty of Law, University 
of Sheffield. (January 1979). This paper was accepted for 
publication in May 1978 and the author points out that 
the thesis that there is a relationship between the rate 
of crime committed by women and women’s emancipation 
is not new to criminological literature. 

Criminologists have from time to time studied the 
social and moral implication of the trend away from the 
traditional female roles toward more “liberated’’ condi- 
tions. Some writers on the subject feel that wage earning 
mothers create latch-key children who become delinquents 
and social misfits. Another point of view expressed is 
that women themselves become more criminally oriented 
due to their association with more masculine values at 
work and the opportunities for crime increase by their 
being away from home. 

The author questions whether the Women’s Liberation 
Movement is actually causing an increase in female crim- 
inality. The author discusses the work of F. Adler, 
published in 1974 entitled Sisters in Crime: The Rise of 
the New Female Criminal. The salient point made in 
that work is that liberation increases female criminality 
and to support her position, the FBI uniform crime figures 
between 1960 and 1972 are utilized. Fallacies in Adler’s 
propositions are presented for the reader. 

The author states, “The women’s movement does not 
therefore affect only the consciousness and behavior of 
women, but also the perceptions of women by significant 
defining agencies such as the police and the Courts.” 

An extensive list of references is provided and tables 
which support the author’s position are utilized. 

“Personality Types Among Prisoners and Prison Officers: 
An Investigation of Megargee’s Theory of Control,” by 
Barry J. McGurk and Rae B. McGurk. Both authors are 
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senior psychologists at the H.M. Remand Centre, Low 
Newton, Brasside, Durham. 

The authors selected a random group of 70 prisoners 
from H.M. Prison, Durham, who had been remanded to 
custody. The prisoners were asked to take part in the 
study and of the 70, 4 inmates refused and 6 inmates 
were found to be illiterate. The 60 remaining inmates, 
age between 21 and 53 years, fell into what is described 
as the lower socioeconomic group. The subjects had been 
convicted of various property offenses, drug offenses, 
sexual offenses and offenses involving violence. There was 
also a random group of prison officers selected from H.M. 
Remand Centre, Low Newton and from other prisons 
attending an inservice training program at Durham. 
Forty four officers were asked to take part in this study, 
four refused and the remaining officers who did participate 
were between age 24 and 47 years. 

The authors feel that selecting a prison officer’s com- 
parison group may appear a curious selection, but there 
are a number of logical reasons for this choice of sub- 
jects. They point out that prison officers are rated in 
the classification of occupations as falling into a partly 
skilled category and therefore have a similar socioeconomic 
status to prisoners. Secondly, they are also “inside” prison 
and they suggest that there is some evidence that differ- 
ential responses to test items may occur “outside” as 
opposed to “inside” prison. 

Prison officers are known to have a delinquency-free 
history, as their backgrounds are closely checked by the 
Criminal Records Office prior to their employment. Also, 
prison officers are known to be literate, as they undertake 
standardized tests during the selection process prior to 
their employment by the Home Office. For the reasons 
listed above, the prison officers provide an attractive, if 
not an ideal, comparison according to the authors. 

A series of tables and charts is provided for the reader 
that is helpful in understanding the total study. A detailed 
discussion on the results of the prisoner group and their 
profiles is also made. Various impressions are evaluated 
and the cluster analysis was carried out on a random 
sample of prisoners and a comparison with prison officers. 
A detailed description of under-controlled and over-con- 
trolled personalities was evaluated, and the implications 
for Megargee’s theory are discussed. 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“Group Treatment of Incarcerated Offenders With Alco- 
hol and Drug Problems: A Controlled Evaluation,” by Helen 
M. Annis (January 1979). A review of the literature on 
alcohol and drug programs reveals that most treatment 
programs for offenders either have not been evaluated 
at all or have employed poorly controlled research designs. 
This study was conducted over a 2-year period on 150 
voluntary inmates at the Monteith Correctional XX Centre 
in Ontario. They were divided equally into a Video 
Feedback Group, who viewed segments of previous group 
sessions as a confrontation technique; a Non-Video group 
who did not receive such feedback; and a Control Group 
who received only routine institutional care. The thera- 
peutic process centered on intensive, highly confronting, 
two-hour sessions daily of 8 weeks in duration involving 
five men with the same group leader. Five standardized 
tests were given each inmate before and after the 8-week 
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sessions to measure intelligence, interpersonal relations 
orientation; acceptance of self and others; self-esteem, 
stability, and faith in people; and areas of salient inter- 
personal anxiety. The study failed to show that an in- 
tensive group therapy program for inmates with alcohol 
or drug use had any rehabilitative impact. 

“Flammability of Mattress Materials,’ by Michael J. 
Williams and Hugh J. Campbell (January 1979). Burning 
mattresses can generate large amounts of heat, smoke, 
and gases. Frequent smoking-in-bed-type of accidents have 
led to a cigarette ignition test being required in the United 
States and this type of legislation is pending in Canada. 
In prisons and correctional institutions where arson or 
incendiarism occur frequently, the anti-cigarette measures 
are inadequate. Flame-retardan polyurethane cores cov- 
ered by removable FR vinyl or Neoprene coated nylon have 
been used widely in correctional institutions in Ontario 
and elsewhere, but a fire in June 1977, at the detention- 
centre at Saint John, New Brunswick, resulted in the 
loss of 21 lives caused by a combination of soot inhalation 
and carbon monoxide poisoning. This study examined 
several types of mattresses, using materials furnished by 
the manufacturers, for density and for their resistance 
to cigarette ignition, paper match ignition, and newspaper 
ignition. The fire retardant all-cotton mattress was shown 
to be the best under arson conditions and they were 
adopted in Ontario in late 1977. While flame retardant 
polyurethane provides no more protection than regular 
polyurethane, it does provide protection against accidental 
ignition from low energy heat like a match or cigarette. 
Neoprene foam provides protection against incendiary 
ignition, but the smouldering combustion produces copious 
amounts of smoke. A composite of two inches of flame 
retardant polyurethane behaves like neoprene. The com- 
monly used FR polyvinychloride mattress cover does not 
protect the FR polyurethane against newspaper ignition 
and produces smoke. 

“Perceptions of Violence, Concern About Crime, Fear 
of Victimization and Attitudes to the Death Penalty,” by 
Ezzat A. Fattah (January 1979). This study attempted to 
answer two questions: (1) whether high rates of violent 
crimes are correlated with high levels of support for the 
death penalty and (2) whether growing concern about 
crime and a heightened fear of victimization are usually 
associated with increased support for the death penalty. 
Violent crime rates per 100,000 population in the Canadian 
provinces in 1971 were compared with attitudes toward 
the death penalty in these provinces as reported by the 
Gallup Poll of 1971. Fear of crime and victimization 
was measured by an American Gallup Poll in March 
1972 and a Canadian Gallup Poll in 1970 were compared 
with attitudes toward the death penalty and toward 
harshness of court sentences as shown in the Gallup Polls 
of 1971 and 1969, respectively. The general conclusion 
was that the roots of attitudes toward punishment in 
general and to the death penalty in particular are too 
deeply anchored in a person’s personality value and belief 
systems, to be affected significantly by news about crime, 
a perceived increase in violent crime, or fear of victimiza- 
tion. 

“Invitation to Error: The Dangers of Evaluation and 
Some Alternatives,” by James C. Hackler (January 1979). 
Evaluation research may do more damage than good, 
leading us astray, and decreasing the likelihood of achiev- 
ing the goals established by policy makers. Rigorous re- 
search designs have been used effectively by psychologists 
in laboratory experiments, but when these rigorous de- 
signs are applied to the more complex outside world, 
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they are much less effective because there is no way of 
controlling all the significant pertinent factors. Because 
attempts to evaluate new programs frequently have un- 
anticipated negative results, an alternative would be to 
focus on more modest goals, emphasizing good record 
keeping and machine retrievable data for day-to-day ad- 
ministrative purposes. Deliberate attempts to keep data 
analysis simple and understandable for those administer- 
ing programs are more likely to generate more interest 
and provide better direction for improving the program. 
This would foster ongoing interaction between researchers 
and program directors and end the cycle of dramatic 
action, antagonism, and disappointment that typifies so 
many attempts to introduce and assess changes in the 
criminal justice system. 

“Is Policing a Profession?,” by David C. Perier (January 
1979). Police aspire to become professional, but there are 
impediments and implications in this movement for those 
who deliver police services to the community. Profession- 
alism seemed to be the answer to police problems. With 
increased establishment of police academies and inservice 
training, there is sufficient evidence that police work 
involves special knowledge and training, but there is 
little evidence that police benefit or are even in a position 
to make use of these training programs. It is apparent 
that the apprenticeship model is more usual. Professional 
training invariably involves postsecondary education. The 
conventional wisdom in police circles, however, does not 


Textbook for Introductory Course in 
Criminal Justice 


Introduction to Criminal Justice. By Joseph J. 
Senna and Larry V. Siegel. St. Paul, Minn.: West 
Publishing Co., 1978. Pp. 540. 

“The purpose of this text,” say the authors “is to set 
forth as clearly as possible a description of the major 
components of the criminal justice system. It is intended 
primarily for use by junior college, community college 
and university level study of criminal justice, criminology 
and criminal law.” Criminal justice, as defined by the 
writers is “a field of study which deals with the nature 
of crime in society, as well as the formal processes and 
social agencies which have been established for crime 
control.” In the formulation of their definition, the authors 
note the eclectic character of the field and the contribu- 
tions which are made to it by such “major disciplines” 
as criminology, sociology, psychology, social work and the 
law. Their list of disciplines might well have been aug- 
mented by such other areas as political science and 
scientific management as their text well illustrates. 

On the whole, the authors have been very successful 
in producing the comprehensive text which they undertook 
to do. They have produced a logically organized, very 
well documented book which examines the extent of con- 
ventional crime in the United States, reviews some of 
the major criminological theories, provides an overview 
of the Anglo-Saxon law, describes the criminal justice 
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necessarily support the notion that the more college a 
police officer has, the more “professional” he or she is. 


Although professionalism implies autonomy and _ self- 
regulation, the paramilitary bureaucracy of police de- 
partments poses a dilemma for professional status. 
Coupled with the inability of police organizations to de- 
velop universal standards for control of practice by 
members of police organizations, unionism, rather than 
professionalism, has become the dominant method of main- 
taining self-control. 

“Preliminary Data on the Correctional Personnel Rating 
Seale,” by Jerry Willis, Bart Jessup, Peter Savage, Gary 
Cooper, and Ruth Slesser (January 1979). Although cor- 
rectional officers play a key role in rehabilitation pro- 
grams, the characteristics which distinguish outstanding 
officers from the mediocre have only been informally 
discussed. In a policy statement, the Canadian Corrections 
Association in 1968 has suggested three desirable qualities 
for correctional officers as being able to (1) understand 
human behavior, (2) responsibility, (3) leadership, (4) 
emotional reactivity, (5) resident relationships, and (6) 
staff relationships. The Correctional Personnel Rating 
Secale (CPRS) will be used for selecting probational 
personnel for permanent assignment, making decisions 
on promotion, feedback to correctional officers, evaluation 
of inservice training programs, and identifying individual 
supervision or training needs. 


process, and examines in some detail the individual com- 
ponents of the criminal justice system. 

One of the interesting characteristics of the volume 
is the extent to which lengthy and relevant quotations 
from other sources are used. The reports of the National 
Advisory Commission on Criminal Justice Standards and 
Goals are quoted most frequently and often extensively. 
Excerpts from the President’s Commission, the American 
Bar Association Standards on Criminal Justice and a 
number of individual studies, several funded by LEAA, 
appear at appropriate joints. Briefs of landmark opinions 
of the U.S. Supreme Court as well as significant quotations 
from other major court opinions are used for illustrative 
purposes. The availability of these materials in a basic 
text will be of especial value to students who lack direct 
access to these materials. Where a student has more 
extensive library resources available, the quotations and 
excerpts may well stimulate interest in becoming more 
familiar with the original source materials—the reports, 
studies, and court opinions from which the quotations are 
drawn. 

The text, despite its comprehensive character has, none 
the less, some limitations. The concentration of the authors 
upon the magnitude of conventional crime ignores entirely 
the extent of white collar crime and its implications for 
the society both in economic and social terms and gives 
a distorted view of the crime problem in the United States. 
While the chapter on “Understanding Crime and Its 
Causes” provides a useful summary of the insights of 
the sociologist, or criminologist, it fails to suggest that 
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the disciplines of psychology and psychiatry also have 
provided significant and useful contributions to under- 
standing of criminal behavior. The chapter on “Sen- 
tencing” barely hints at changes in sentencing policy 
which are designed to limit court discretion—the move 
toward presumptive sentencing which appears to be gain- 
ing in momentum in many states. The treatment of correc- 
tions tends to be essentially traditional. One reading the 
text gains little sense of the extent of the debate con- 
cerning the role of correctional institutions during the 
past decade—the disenchantment with the medical model 
of treatment; the concept of the primary function of the 
prison as an instrument of punishment; or the emergence 
of such approaches as mutual agreement programming 
and noncoercive facilitative intervention. In a similar 
fashion, the text ignores the storm which has centered 
on parole as a correctional method, and the movement 
towards its abolition. To the extent that these and other 
similar issues are not addressed, the text fails to furnish 
a balanced perspective on the criminal justice system. 

The chapter on “Prisoners’ Rights” while an important 
one is strangely incomplete. The major difficulty arises 
from the fact that the most recent postconviction rights 
opinion of the U.S. Supreme Court cited by the authors 
is Wolff v. McDonnell (1974). Admittedly, it is difficult 
to keep citations up-to-date during a period of burgeoning 
court decisions. But it would appear that such cases as 
Procunier v. Martinez (1974), Saxbe v. Washington Post 
(1974) and Jones v. N.C. Prisoners Union, Ine. (1977), 
to mention but three important decisions, might well 
have been cited. But what is an even greater oversight 
is the failure of the authors to give emphasis to the ex- 
tent to which courts have intervened in the operation of 
jails and correctional institutions as the result of sub- 
stantial inmate complaints against conditions of confine- 
ment. The authors would be well advised to revise this 
chapter completely in their next edition. 

One would also hope that in a new edition, the authors 
would identify the Drug Enforcement Agency with the 
U.S. Department of Justice, where it was established 
July 1, 1973, by Reorganization Plan 2 of 1973. Finally, 
while in the chapter “An Overview of Criminal Justice” 
the authors have given recognition to the significant 
standard setting efforts of the ABA, the NCCD, and the 
NACCJISG, failure to recognize the work of the AMA 
in the development of health care standards for correc- 
tional institutions and the American Correctional Associa- 
tion through its Commission on Accreditation for correc- 
tions to produce standards for the evaluation of all 
components of the correctional system should be given 
attention when the text is revised. 

East Carolina University H.G. MOELLER 


A Handbook on Criminal Justice Planning 


Criminal Justice Planning: An Introduction. By 
Don C. Gibbons, Joseph L. Thimm, Florence 
Yospe, and Gerald F. Blake, Jr. Englewood Cliffs, 
N.J., Prentice-Hall, Inc., 1977. Pg. 187. $12.95. 

In the decade since the enactment of the Omnibus Crime 
Control and Safe Streets Act (1968), large investments 
have been made in the efforts to develop statewide com- 
prehensive criminal justice plans. At the outset, the litera- 
ture on planning methodology for corrections was sparse 
and the experience of criminal justice agencies in multi- 
year planning extremely limited. True, the introduction 
of PPB in the budget formulation processes in the very 
late 1960’s and the adoption in a few states of the concept 
of management by objectives had for the first time fo- 
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cussed the attention of some correctional agencies upon 
a systems approach to planning, but the guidelines for 
planning borrowed from other areas were insubstantial. 
With the advent of the LEAA, states and regional or- 
ganizations within them were faced with an imperative 
to create coordinated, integrated plans to be inclusive of 
the activities of state, county and local agencies of crimi- 
nal justice. Needless to say, they were ill-equipped to do so. 

The experience of the past 10 years has begun to provide 
some greater appreciation of planning theory and method- 
ology and some of the real limitations of comprehensive 
criminal justice planning. The experience has also begun 
to generate a body of literature in the field which is in- 
structive to correctional managers and planners, as well as 
to those who are engaged in preparing both practitioners 
and planners for the field. One welcomes the addition to 
this literature of Criminal Justice Planning, a rather 
slim tightly written, extremely well documented volume 
which is based upon the practical experiences of Don C. 
Gibbons and his associates, all of whom are members of 
Urban Affairs, Portland State University. The book is 
the product of curriculum development activities during 
1975-76 within the National Criminal Justice Education 
Development Project funded by LEAA. 

Concerning the book, the authors note, with modesty, 
“We devote a great deal of space in this book to a com- 
mentary on incremental planning, we advocate the de- 
velopment of increasingly more useful plans through a 
process of successive approximations in which plans are 
developed, tried out, and modified in the light of new 
experience. In somewhat the same way we view this brief 
book as an initial venture into the development of planning 
technology which will ultimately be replaced by more 
comprehensive and sophisticated works.” 

In the development of their thesis the authors examine 
the state of the art as reflected by the LEAA experience 
and conclude that “A reasoned judgment would be that 
Federal involvement in crime fighting has not yet resulted 
in mature, sophisticated justice planning”—a mild under- 
statement. They then turn to the by-now familiar “or- 
ganizational impediments” (within the criminal justice 
system) to system planning and comment that “organiza- 
tional difficulties promise to continue to frustrate future 
planning efforts. Indeed some of the organizational factors 
and conflicts . . . seem so intractable that one is tempted 
to throw ones hands up in despair... .” 

Turning from these issues, the book examines in turn 
perspectives on criminal justice planning that have ap- 
peared in recent literature, including statements offered 
by James E. Frank and Frederick L. Faust and Daniel 
Glaser and concludes that most of the literature “falls 
considerably short of providing us with detailed guidelines 
and resources that can be used in focused planning 
efforts.” The concluding chapters deal with theories of 
crime causation; the utility of planning concepts adopted 
from other areas; social planning; planning resources 
and methodology. 

In the final chapter, the authors seek to provide a more 
rational schema for the organization of criminal justice 
planning which emphasize the role of planning offices 
within each criminal justice self-component but which 
urge “an intersystem focus” of the efforts of each. The 
importance of the functions of planning advisory com- 
mittees at each operational level within the structure of 
government is also emphasized. 

“The objective of the total planning mechanism would 
be to develop ‘visionary planners’ in the persons of pro- 
fessionals and non-professionals engaged in the planning 
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process who can begin to grapple with the larger social 
trends in American society and their implications for 
criminal justice.” 

While the last observation may suggest that the authors 
have a visionary perspective of the future, it is well- 
tempered by an earlier caveat in the same chapter: “The 
criminal justice planner may idealize a rational planning 
world but that world does not exist for the social planner 
in our pluralistic society. The reality is one in which the 
criminal justice planner learns to play many roles simul- 
taneously: at one time a bureaucrat whose decisions will 
reflect administrative realities, while at another time as 
organizer, clarifier, and an enabler. In some circumstances 
the planner will be an advocate or the supporter of ad- 
vocacy for others. Opportunism, too, will become the 
planners’ option to be balanced at other times by a will- 
ingness to stand alone when whipsawed by converging 
pressures from political, community and agency forces.” 
In other words, the planner functions within an environ- 
ment which is often characterized by a high level of 
ambiguity and must play roles which are not dissimilar, 
except perhaps in degree, from those thrust upon the 
agency executive or manager. 

Throughout the volume the authors remain true to 
their stated objective to “avoid technical jargon, esoteric 
statistical techniques and the like.” For this, many thanks. 
They have produced a text which is readable, stimulating 
and provocative and which deserves a place on the correc- 
tional manager’s bookshelf. 


East Carolina University H.G. MOELLER 


Survey of the Justice System 


Crime and Justice Administration. By Alvin 
W. Cohn. Philadelphia: J.B. Lippincott Company, 
1976. Pp. 444. $9.95. 


Evaluation of this book must take into account its 
limited and specific purpose as a textbook for undergrad- 
uate courses introductory to the criminal justice system 
as a whole. That is wide coverage for one book to accom- 
plish, and this one does well enough in packing an over- 
view of the system into a book that is manageable for a 
one-semester course. The task offers problems to the au- 
thor, and in turn to the reviewer who must temper his 
criticism of any apparent superficiality of the book by a 
realization that a textbook which presumes to cover such 
a wide range of social institutions must inevitably move 
rather hastily from one topic to another. 

The 16 chapters in Crime and Justice Administration 
discuss the nature and gathering of crime data, theories 
of crime causation, operations of police, courts and cor- 
rectional organizations, and some concepts of punishment. 
Of the components of the whole system, corrections gets 
a heavy share of attention, for in addition to a chapter 
with an overview of corrections, there are separate chap- 
ters on probation, prisons and parole. 

Cohn has a good sense of history and it is competently 
presented, scattered throughout the book as appropriate 
to each subject area. At the same time there is some 
problem with it due to its generalized nature. In covering 
such a broad range of information it becomes necessary 
to make too many general statements that cannot serve 
as solidly explicit information. 

In discussing the history of causal theories Cohn com- 
ments, for instance, “Laws were ill-defined in matters 
relating to religious beliefs and how people ought to be- 
have as citizens of the state. Those who ruled used these 
laws to convict and punish people for virtually any actions 


which went against the desires and wishes of those who 
were the most powerful. Those who served as the police 
were especially harsh, punitive and repressive. They had 
virtual authority to arrest anyone and almost for any 
reason. They not only tried to repress crime, they were 
concerned with the political opinions and moral behaviors 
of the citizens.” 

We are told only that this comment refers to Europe 
in the 18th century. The information it contains is not 
to be disputed, or even doubted, but still the reader learns 
nothing from it of more specific laws or of variations in 
practices according to different times or places that are 
encompassed in this generalization. If we are suspicious 
that not all European countries were necessarily identical 
in their criminal justice practices, or that practices did 
not really remain static throughout the century, we have 
no help here in learning the history more exactly. 

But the fault, if it is such in this case, probably must 
be charged more to the nature of college curricula than 
to this text. Colleges do offer courses that attempt to 
survey in one term the whole criminal justice system. 
Such courses must be served by textbooks which give the 
student a feel of this whole social approach to the crime 
problem without pausing to scrutinize in depth or detail 
any specific aspect of the system or its history. That is 
left to another textbook and a later and more specific 
course. 

Altogether this book is a well documented and well 
organized assembling of the data about the history and 
present functioning of the criminal justice system. In 
fact, the concept of scholarly documentation has been 
followed here to the virtual exclusion of input from the 
author himself. On issues that are subject to different 
viewpoints we are given all the proper references to the 
published viewpoints of other writers, but generally we 
do not know what this author thinks on the issue. He 
provides us copiously with quotations from a variety of 
scholars, but his own rationale is not clearly evident. 

However, if this is reason for complaint, the complaint 
is not unique to this book. Cohn is only following the 
pattern that is all too standard with textbook authors. 
In this respect it is an orthodox textbook design, and is, 
considering the impossibly broad scope it must encompass, 
better than the average. 

College instructors who may wish to use the book will 
be interested in knowing that a manual for the instructor 
is available with it. The manual lists suggested multiple 
choice exam questions for each chapter, and suggested 
special projects to assign students. Also included are 
additional bibliographies of source materials including 
books, monographs, journals, and films. 


Virginia Commonwealth University PAUL W. KEVE 


Understanding the Criminal Justice System 


Criminal Justice: Organization, Structure, and 
Analysis. By David Duffee, Frederick Hussey, and 
John Kramer. Englewood Cliffs, New Jersey: 
Prentice-Hall, Inc., 1978. Pp. 516. $14.95. 

This is a textbook for instructors who prefer their 
students to analyze the functions of the criminal justice 
system in terms of sociological and organizational theory 
rather than simply memorizing a list of assorted opera- 
tions performed by agencies. It is an intellectual presenta- 
tion rather than an organizational shop manual. 

Part I of the book orients the student to a frame of 
reference which the authors use to analyze the three 
basic components of the crimnal justice system, i.e., Police, 
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Courts, and Corrections. This frame of reference is based 
upon the interrelationship between general concepts of 
“system” and “community.” In the authors’ concept of 
“system,” the importance of goal identification and envi- 
ronmental relationships are highlighted. It is composed 
of a sequence of “input,” “throughput” (changing some- 
thing in some way), and “output.’”’ In the concept of 
“community” a broad interpretation is proposed in that 
the function of the criminal justice system is viewed as 
more pervasive than social control, i.e, “retribution” 
(“punishment for the prevention of anomie”) and “de- 
terrence” (“intervention strategies that are effective in 
reducing the probability of future crime by the same 
and/or different persons.”) The criminal justice system 
also affects “community” functions relating to economics, 
socialization, social participation and mutual support 
through its influence over “community values” that are 
“instrumental” (means to achieve goals), “terminal” 
(ends in their own right), and “cultural” (those differing 
from one group to another). In addition, the theory of 
“community” utilized by the authors contains “vertical” 
dimensions (dependence on a broader social system) and 
“horizontal” dimensions (interrelationships among inter- 
nal organizations). 

Part II of the book is largely technical and descriptive. 
In this section the police, courts, correctional agencies 
and juvenile justice agencies are described with the major 
emphases on... “(1) historical development, (2) current 
operating patterns, and (8) key issues and problems that 
confront practitioners, researchers, and citizens as they 
work in, analyze, seek service from, or are confronted by 
various portions of the criminal process.” P. 46 

Through the description of the “historical development” 
of the agencies, the reader is made aware of the agencies’ 
dynamic changes in relation to their environment (“com- 
munity”), their internal operations, and their relationship 
to offenders. The description of the “current operating 
patterns” is undoubtedly relevant to a student since this 
is a textbook, but would not present any new information 
to the experienced practitioner in the field. So too, “key 
issues and problems” are situations of which practitioners 
are keenly aware through day-to-day experience and mass 
media reporting. 

In Part III of the book, the authors construct an or- 
ganizational model based on their definition of a “system” 
as outlined in Part I. The model is composed of three 
major subsystems: “production,” “maintenance,” and 
“boundary.” The “production subsystem” pertains to the 
“main work” for which the organization is responsible; 
the “maintenance subsystem” pertains to control and 
stability of internal operation; and the “boundary sub- 
system” pertains to the gathering and disposing of pro- 
duction material and community relations. All three sub- 
systems have individual “input-output complexes” and are 
interdependent. The application of this model in the in- 
dividual analyses of the operations of the police, courts, 
correctional agencies and juvenile justice agencies is 
poignant. The model theoretically explains the realities, 
both functional and dysfunctional, of individual agencies 
and the criminal justice system as a whole. It provides 
insights not only into intraagency operations, but inter- 
agency cooperation and agency-community relations. The 
authors seemed to be especially critical of the courts, 
which taken in the context of their organizational model 
seems valid. 

The fourth and final part of the book concerns research 
and the future of criminal justice. In regard to research, 
the authors give a brief background of criminological 
research, then examine four kinds: “causation,” “process,” 


“outcome,” and “evaluation.” “Causative” research refers 
to studies of the reasons for crime as well as its extent, 
dimensions, and frequency. “Process” research refers to 
treatment techniques and intraagency dynamics. “Out- 
come” research refers to end product results. “Evaluation” 
research refers to the use of any research in a decision- 
making process. The authors also address themselves to 
the difficulties in performing criminal justice research, 
and who should do the research. 

The authors conclude by analyzing various “current” 
and “emergent” trends which they feel are relevant to 
the criminal justice system of the future. 

Cleveland, Ohio CARL E. GLorTz 


Issues in Correctional Theory and Practice 


Corrections in America: An Introduction, 2nd 
Edition. By Harry E. Allen and Clifford E. 
Simonsen. Encino, California: Glencoe Publishing 
Company, 1978. Pp. 572. $14.95. 


Criminal justice is coming of age, if Allen and 
Simonsen’s second edition of Corrections in America is 
any indication. The authors present a range of issues 
confronting the corrections system, demonstrating how 
historical practices shape current structures. Thus, the 
invisibility rule (“out of sight, out of mind’) that charac- 
terized confinement of offenders in 16th century London 
operates today, albeit with far greater (and more per- 
nicious) subtlety, made possible in the bureaucratic state. 
What these authors show, building chapter upon chapter, 
is the sheer magnitude of this largely invisible correc- 
tional system—vast expenditures in plant, professional 
and technical staff, prison and jail punishments and 
programs—and to what end? The book details the dismal 
output of prisons, ironically created by the gentle Quakers, 
leading thoughtful readers to conclude that the entire 
enterprise has been a colossal failure. The system’s origi- 
nal premise—penance (i.e., penitentiary)—has been over- 
turned by new concepts expressing secularism, urbanism, 
classism, and racism. And corrections remains society’s 
final battleground for coercing and containing the as- 
similable. 

The authors clearly aimed for coverage, offering eight 
major headings—history, law, correctional process, rights 
of the convicted, clients, administrators, correction sys- 
tems, and summary—and 29 mainly well documented 
chapters. 

Some chapters and topics succeed better than others. 
The fairly expansive historical material is a welcome 
addition to the usual text format in the applied social 
sciences that ignores or shortchanges social context. The 
issue of prisoners’ rights, not only neglected in the liter- 
ature, but often actively shunned by the practical minded, 
is examined fairly. Should prisoners have rights? This 
question should not even be raised, the authors imply, 
for human, social, political, and legal needs continue 
throughout the correctional process. The ultimate loss of 
rights—the death sentence—is surveyed in this text as 
a discriminatory instrument of control (e.g., over 80 
percent of all those executed for rape between 1930-1977 
were black) that symbolizes the callous disregard for the 
value of human life. 

One of the least satisfying chapters, “Female Offend- 
ers,” was presented in an unnecessarily tentative fashion, 
the authors claiming that there was “little truly current 
material available.” This may have been understandable 
in 1970; for the 1978 revision, this is simply not true. 
Accordingly, the bibliography is sadly out of date. I was 
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actually offended by the section on “The Female Socio- 
path.” This is labeling at its worst, the self-fulfilling 
prophecy creating the very conditions it predicts. Correc- 
tional researchers and practitioners could take their cues 
from the new emphasis in community psychiatry: assess 
complaints (needs) and provide services—leave the labels 
out of the affirmative (pro-client) intervention process. 
It is not that the authors are unaware of the ideological 
implications of correctional ideologies (which labels such 
as “sociopath” express), for chapter 5 sets out a sophisti- 
cated treatment of the issue. Rather, it appears that the 
sociological sensitivities appear to be dormant when eval- 
uating the nature of poor women’s deviance and crimi- 
nality. A critical interpretation allows only one conclusion: 
the male version of the female offender requires drastic 
overhauling. 

Yet the authors manage to transcend their class and 
race for treating other volatile subjects. Prisonization, 
the process whereby imprisonment converts civilians into 
inmates, has been upheld by officials as a mechanism for 
institutional discipline and postprison success. In reality, 
it accomplishes a reverse order: the better the prison 
adaptation, the poorer the prognosis upon release. 

Allen and Simonsen offer a good text; very suitable 
for the undergraduate criminal justice major or for prac- 
titioners who need a sound overview of the field. The 
book abounds with study aids—tables, diagrams, charts, 
photographs, review questions, extensive chapter notes, 
and recommended reading lists. What the text suggests, 
but does not analytically carry through, is the possibility 
of examining corrections as a sociopolitical system. The 
authors need to take a giant step in the direction of an 
explicit theoretical orientation, instead of their ad hoc 
approach to critical thinking. Perhaps the next edition 
will accommodate these ideas. The authors are certainly 
to be complimented for writing a very readable text, no 
small feat in these days of hurried “publish or perish” 
outputs. 

The corrections discourse is only beginning. We shall 
need many more probing studies on why we have failed 
and what measures can succeed to put the “correct” 
back into “corrections.” 


Stanford University NANNETTE J. DAVIS 


Parole, a Social Change Agent 


Demystifying Parole. By Janet Schmidt. Lex- 
ington, Massachusetts: Lexington Books, 1977. 
Pp. 177. $19.00. 

Demystifying Parole essentially is a tract on the dis- 
parity in the United States economic system suited-out 
as an attempt to clarify what the U.S. Parole Commission 
really did in structuring its decision guidelines. The book 
mainly takes the Commission (and all parole boards) to 
task for existing in a discriminatory economic system 
without leading a revolt against it and dubs as unthinking 
handmaidens all criminologists and other social scientists 
who work with these decision bodies in rationalizing their 
choice processes. 

This reviewer is not competent to assess the economics 
salient to the book. The critique of the Commission’s 
guidelines rests principally on chapter 3. 

Therein Dr. Schmidt starts off by repeating the familiar 
story of the California inmate who was denied parole 
and told to seek Jesus; when she appeared the next year 
telling of a successful search she was denied until she 
could make it on her own. That reminds me of my first 
hernia repair when my friendly physician advised I could 


not go home until I had demonstrated my eliminative 
functions were operational. When I sought release after 
repair of the repair with immodest reference to trium- 
phant demonstration my physician asked what that had 
to do with hospital release. I doubt my story buries doctors 
or that hers defrocks paroling authorities 

Dr. Schmidt takes the U.S. Parole Commission data, 
recodes them (including omitting over 1,000 of the 8,669 
cases), analyses them with statistical approaches not used 
in the Commission study, applies them to guidelines other 
than those generated by the U.S. Parole Board analysis, 
and reports the data only account for 71 percent of the 
decisions correctly. She is unhappy: “If the board adhered 
to its established criteria, we would have expected to be 
able to improve our prediction level much closer to 100 
percent.” Never mind that she performed a different 
analysis on a different sample, tested results against a 
different standard, and wants to attain a greater accuracy 
than the wildest dreamer on the research staff would have 
coveted. 

The issue is whether or not people are paroled according 
to the guidelines, taking account of the 15 percent or so 
of cases that repeatedly are reported as excepted from 
them. She looks at the sample at a time when 71 percent 
have not been paroled and concludes the guidelines have 
not been used. How does she know? Because 53 percent of 
those who had served time within the guidelines or greater 
were denied. To her this means “if the ranges of time 
indicated on the guidelines are followed in the future, 
many of those who would have been released earlier may 
serve longer sentences... .” This, despite the fact that 
50 percent of those who have been paroled served less 
time than the guidelines call for and the fact that a 
person who had served enough time to be within the 
appropriate category can be “set off” and still release 
before s/he exits the guidelines range. 

My dictionary says that to “mystify” is to “make diffi- 
cult to understand.” I assume, then, that to “demystify” 
is to make easy to understand. Dr. Schmidt apparently 
feels parole is understood when one presumes it is an 
instrument of the privileged to retain their status at the 
expense of the oppressed. 

What, then, does she suggest? The text contains no 
prescriptions. 


San Francisco, Calif. M.G. NEITHERCUTT 


Time to Re-think Delinquency Causes 


Social Sources of Delinquency: An Appraisal 
of Analytic Methods. By Ruth Rosner Kornhauser. 
Chicago: The University of Chicago Press, 1978. 
Pp. 277. $16.00. 

Ruth Rosner Kornhauser, an assistant professor of soci- 
ology at Mills College, has made a signal contribution 
to our lack of understanding of the causes of delinquency. 

If readers wish to be made uncomfortable about the 
causative theories of delinquency they have relied on for 
years this is the book for them. In fact it adds up to 
back to “square one” or “back to the old drawing board.” 
In her firm style Dr. Kornhauser presents a superbly 
critical analysis of the various theories of delinquency 
causation that have been developed and presented in the 
past several decades. 

She began her research regarding the social sources 
of delinquency in the 1960’s and has produced a penetrat- 
ing analysis and critique of the literature of sociology 
and anthropology as it relates to the cause of delinquent 
behavior. While it may be discouraging to those of us 


YOUR BOOKSHELF ON REVIEW 


who studied under or have read the works of the greats 
such as Shaw, McKay, Merton, Burgess, Sutherland, 
Cohen, Cressey, the Gluecks, Cloward, Ohlin, and others, 
it is good to admit that despite the contributions of these 
giants in social theory formulation we have not made 
much success in preventing, controlling, or treating de- 
linquency. So a new and critical, evaluative study such as 
this one by Dr. Kornhauser is both timely and challenging. 
Debate, and perhaps controversy will result from her 
sharp analysis of the theories of the past (and present). 
This is good. We need to do some hard thinking and she 
sets us on our way. 

After a clarifying introductory chapter which spells 
out what is to come and in which various popular theo- 
retical models are presented she settles on two major 
contrasting themes or theories of delinquency causation: 
(1) The cultural deviance theory which holds that de- 
linquency is never deviation from or nonconformity to 
norms, but rather conformity to autonomous subcultural 
norms merely labeled deviant by agents of a more power- 
ful alien culture. The cultural deviance theorists such as 
Sutherland, Sellin, Miller and others fail to distinguish 
between social organization and culture and the assump- 
tions underlying their theories lack credibility. It would 
appear that Dr. Kornhauser leans slightly toward the 
social disorganization theory which sees delinquent ac- 
tivity resulting from weakened commitment to conformity. 
She also sees some merit in the control models of Thrasher, 
Shaw, McKay, et al., according to which delinquency is 
an ever present vulnerability caused by the failure of 
various social controls. (2) The other variant of the 
social disorganization theory—the strain model—attrib- 
utes delinquency to the differential frustration of wants. 
She looks at studies and theories of Merton, Cohen, 
Cloward, Ohlin and feels that their own work disproves 
the strain model they have created. It is her feeling that 
they are not apt to yield as much knowledge as the social 
control models of an earlier day. 

In a brilliant second chapter she says “At the heart 
of the various sociological approaches to delinquency are 
two contrasting analytic models: one locates the causes 
of delinquency in social disorganization, the other in 
cultural deviance.” She then proceeds to discuss a classifi- 
cation of major models: social disorganization (Thrasher, 
Shaw and McKay, Merton) with two variants: strain 
models and control models; cultural deviance models 
(Sutherland, Sellin, Miller). This is a brilliant and pro- 
vocative chapter even though it hurts! In chapter 3 she 
uses her scalpel on social disorganization theories and 
early control models and offers some thoughtful and clari- 
fying diagramatic presentations of Thrasher’s gang the- 
ory and the Shaw-McKay theory. This reviewer found 
the diagrams to be very helpful especially for teaching 
purposes. 

She also looks at studies made in Nashville, Flint, 
Philadelphia, Chicago, Omaha, Boston, Los Angeles, and 
elsewhere including Whyte’s well known Cornerville (from 
Street Corner Society). She points up limitations and 
inadequacies in these works and gently says “while these 
remarks concerning the work that needs to be done are 
not intended as a counsel of despair, neither are they 
cheering.” 

In chapters 4 and 5 she does a thoughtful and keen 
analysis of strain models. Again the reader cannot find 
much comfort. However, it is time to re-think much of 
what has been accepted as gospel over the years. In a 
brief closing chapter 6 on “Implications” she concludes 
that “so abused have been the concepts of culture and 
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sub-cultural in explanation of delinquency that if these 
two terms were struck from the lexicon of criminologists, 
the study of delinquency would benefit from their ab- 
sence.” If you have bounced back from that here is the 
knockout: “strain models are disconfirmed. Cultural de- 
viance models are without foundation in fact.” But take 
heart “To the more definitive formulation of control 
models, to the more adequate linking of macrosocial and 
microsocial control theories, and to their more rigorous 
testing the study of delinquency might profitably turn.” 
So their is hope, faint as it is. 

If this reviewer were to select one book on delinquency 
from the 1978 crop this would be it. It hits hard. It 
hurts. But we have it coming to us. Fads won’t help us 
or delinquents. Hard-headed research might. Cheers for 
Dr. Kornhauser who pulls no punches. Maybe she will 
wake up at least some of us. Here’s hoping. 


Sanford, Fla. HARLEIGH B, TRECKER 


Women and the Criminal Justice System 


Women, Crime, and the Criminal Justice Sys- 
tem. By Lee H. Bowker. Lexington, Massachu- 
setts: D.C. Heath and Company, 1978. Pp. 286. 
$21.95. 


Bowker’s effort is essentially a review and pulling to- 
gether of the literature dealing with women and the 
criminal justice system. As such, it attempts to deal with 
what Bowker sees as two analytically distinct problems: 
(1) the quantitative differences between men and women 
on various legal categories of crime and (2) how to 
explain the sexual differences in role performance within 
crime categories. Overall, the author contends that the 
variables operative in the etiology of female illegal be- 
havior work in ways that are “oppressive” to women. 

This book joins a burgeoning body of literature which 
is examining critically past and recent popular and aca- 
demic material on women and crime. An emerging theme 
from this literature is that women have either been 
ignored in the past or superficial explanations based 
upon stereotypic sex role assumptions have been the 
order of the day. Bowker’s effort should interest research 
and teaching academicians as well as criminal justice 
personnel. 

Areas discussed include the following: the cross-cultural 
situation; official statistics; women in corrections and as 
victims, drug users, gang members, and prostitutes (homo- 
sexual male prostitution is also addressed). Joy Pollock 
has a chapter on early theories of female criminality; 
Meda Chesney-Lind, two chapters on juvenile and adult 
women in the criminal justice process. All three authors 
have utilized—in addition to the usual monographs and 
articles—theses, dissertations, papers given at professional 
meetings as well as archival material. They are to be 
commended. 

Neither Bowker nor Chesney-Lind sees solid evidence 
existing to substantiate a dramatic increase in criminal 
activities and in so-called violent crime by women. Con- 
ceivably, the case has been overstated by the popular 
press; additionally, changes in routine police behavior 
may be “artificially inflating” the number of arrests of 
juvenile women. Bowker incorporates his own research 
among college students in the chapter on drug use, and 
attempts to utilize some sociological variables addressing 
theoretical explanations. 

Pollock’s review of early theories and_ theorists 
(Lombroso, the Gluecks, W.I. Thomas, and Pollack) con- 
cludes that all of them—regardless of their perspective 
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(psychological, social, biological)—-had similar “classist 
and sexist notions” of what is normal and natural; all 
were “contaminated by popular stereotypes and myths” 
regarding women. Chesney-Lind in a careful analysis 
presents evidence to repudiate or to correct the chivalry 
hypothesis long held by academicians and by agents in 
the juvenile and criminal justice system. She alleges that 
it is mainly young women charged with crimes who are 
accorded chivalrous treatment; youngsters who violate 
an adolescent sex role requiring obedience to parental 
authority (status offenses, i.e.) are seen as more serious 
offenders by court officials than their counterparts who 
have committed crimes. 

While the research on adult women is uneven, Chesney- 
Lind contends that except for some white and upper-status 
women charged with offenses such as petty shoplifting, 
“facile’ comments about women defendants benefiting 
from male tolerance are incorrect. Conversely, there is 
“compelling evidence” in the opposite direction. She hypo- 
thesizes that what may be happening is that court person- 
nel overlook the criminal misconduct of women conforming 
to female sex role expectations while responding harshly 
to those deviating from “sexual and behavioral” com- 
ponents of the female sex role. 

While some readers might have found fewer descriptive 
accounts on Bowker’s part and more analytical material 
useful, the effort is a commendable one, joining the re- 
search of such academicians as Carol Smart, Doris Klein, 
and June Kress who are attempting to examine the evi- 
dence in a neglected area of criminological research with 
a very different orientation and set of assumptions from 
that of past researchers. 

University of Wisconsin- 

Stevens Point 


VIRGINIA KEMP FISH 


Models of the Criminal Court 
The Criminal Court: How It Works. By Roberta 


Rovner-Pieczenik. Lexington, Massachusetts: 
Lexington Books, 1978. Pp. 116. $12.50. 


This is a book that should not have been published. My 
guess is that I am not the first to express this view; the 
data and the published sources are extremely stale, which 
suggests a long interval between writing and publication, 
presumably occupied by submissions to several publishers. 
(Possibly only this publisher was at fault.) The data 
are from 1967 and before, and there are hardly any cita- 
tions since 1971, except reprinted work. 

The author claims (without trying to support the idea) 
that the data are as valid today as when the research 
was done. Whether that is true or not, the same certainly 
cannot be said of the library work, which could and should 
have been updated to take account of numerous studies 
conducted in the 1970’s. There is no reference whatever 
to Milton Heuman’s work on plea bargaining, for example. 
(I believe that Heuman only began his graduate studies 
shortly before the effective “cut-off” date Rovner-Pieczenik 
adopted.) Even more surprising, there is no reference to 
any of the work of James Eisenstein and Herbert Jacob, 
or Wolf Heydebrand (a natural at five or six points) or 
David Neubauer, among others. 

It is difficult to characterize the method and approach 
of this book succinctly. In a sense it is simply a case 
study. The author has done a good deal of observation 
in “Metrocourt,” a large criminal court in an East coast 
city. (Its identity is not hard to guess from perusal of 
her sources.) She has obtained data on the progress of 
a sample of 500 cases that were terminated in 1967. She 


then attempts to find out “how it works” by examining 
what she has observed in the light of organization theory, 
primarily using Blumberg, Cyert and March, Simon, and 
especially Graham T. Allison, whose Essence of Decision, 
a study of organizational politics in the Cuban missile 
crisis, provides the theoretical framework for the study. 

As used here, however, Allison’s work is a barrier to 
understanding rather than an aid to it. Nowhere does 
Rovner-Pieczenik set out a hypothesis, tell us what we 
would need to know about Metrocourt in order to confirm 
or disconfirm it, and proceed to resolve the matter from 
her research. Nor does she provide much detail about the 
actual operation of the court. Rather, she provides a 
great deal of intrusive discussion of three models, pre- 
senting them in an oddly reified fashion, and follows 
each with a brief treatment of data and observation. 
Though the method is anything but clear, I take it that 
the research is intended to determine in what degree the 
“assumptions” of the Organizational Process “analyst” 
(page 48) are consistent with the data, as compared 
with the assumptions of two others: The Rational Actor 
Model analyst and the Bureaucratic Politics Model analyst. 
Three analysts in search of a court! 

Underlying most of this are a number of reasonably 
straightforward empirical questions. Most of the “assump- 
tions” are not that at all: They could be formulated as 
hypotheses and tested, some in fairly rigorous fashion. 
Had the author done this we would know more than before, 
though she has far too few cases for much of her analysis. 
As it is, we are left with a vague impression that each 
analyst found something in Metrocourt to his liking, but 
none left the courthouse entirely satisfied or pleased. 

The discussion of plea bargaining is especially weak. 
The author determinedly shows us that she is offended 
by the practice, but she seems not to understand it. We 
learn on page 31 that “Metrocourt’s use of—if not de- 
pendence upon—the guilty plea underscores the relatively 
rapid displacement of the trial by the plea, which has 
taken place over twenty-five years.” I know of no evidence 
that this “displacement” has occurred, and considerable 
evidence, such as the Wickersham Commission report of 
1934, that pleas have been the norm for some time. The 
footnotes in this book do not support the assertion. They 
only lead us to reports of plea bargaining in the early 
forties and the early fifties, apparently forcing the author 
to admit its existence at least since 1942 or so. 

It’s time we all grew up in our discussion of guilty 
pleas. It cannot be a rational use of scarce public resources 
to use the expensive mechanism of trial to recite facts 
that are not in dispute. The abuses of plea bargaining are 
well known and documented and many fine minds are 
at work on the important effort to understand, minimize 
and control them. This is a valuable enterprise. However, 
Rovner-Pieczenik’s contribution is limited to the assertion 
(page 28) that “administrative efficiency is an opera- 
tional objective which overrides all other objectives,” as 
the court engages (page 8) in “institutionalized evasions 
of due process.” 

In a trivial sense, “administrative efficiency” is central 
to almost any organization, (I cannot say it is necessarily 
overriding). Lawyers are often unwilling to admit this in 
confronting procedural questions, a habit of mind that 
I think often prevents intelligent discussion. For example, 
in one of his weaker moments the late, great Judge 
Learned Hand said, “If we are to keep our democracy, 
there must be one commandment: Thou shalt not ration 
justice.” 

Actually justice is “rationed” every time a potential 
client walks into a lawyer’s office. It would be the height 


of irresponsibility if lawyers followed Hand’s precept, 
and always responded, “We'll fight this one all the way 
to the Supreme Court!” They don’t, of course, yet there 
is little serious discussion of just what they do, and why. 
“Rationing” criminal justice is vastly complicated, of 
course, by the possibility of improper pressures, pressures 
that may lead innocent defendants to plead guilty. But 
I have no doubt that the pressures can be eliminated or 
controlled without eliminating the plea of guilty in the 
cases where the lawyer looks at the file and says, “They’ve 
got you.” 

This book contains too much on models and too little 
on behavior; too much scholasticism and too little scholar- 
ship. 


Washington, D.C. STEVEN FLANDERS 


The Quality of Justice in 
Contemporary America 


Criminal Violence, Criminal Justice. By Charles 
E. Silberman. New York: Random House, 1978. 
Pp. 540. $15.00. 

An undergraduate student of mine recently reviewed 
Criminal Violence, Criminal Justice for a class assignment. 
“It does not take 540 pages,” the student concluded, “to 
reiterate the unconsoling conclusion that until blacks and 
the poor are brought into society’s mainstream there is 
not a great deal courts and police can do to cut down on 
crime.” I thought the student’s observation a nicely drawn 
summary of Silberman’s book, but perhaps a bit too 
unforgiving. It might take 540 pages if what the author 
proposes is a comprehensive yet commendably lively sum- 
mary of the state of contemporary American crime and 
justice. 

Silberman’s book tours the horizon of lower world crime. 
It deals with crimes of violence, street crimes, not with 
the crimes of the rich or powerful, an omission which 
sophisticated readers may puzzle about. It also does give 
perhaps too short treatment to the historical fact that 
crime and violence are familiar, indeed traditional, spec- 
tres of the city. The peaceful and propertied residents of 
18th century London complained as bitterly about street 
crime as the contemporary resident of Washington, D.C. 

Where Silberman does consider contemporary street 
crime, he does so with remarkable acuity and social 
insight, especially in explaining black street crime in 
America. Black crime, particularly youth crime, is only 
partly attributable to poverty. Hispanics have lower in- 
come levels than blacks, but also lower crime rates. The 
difference lies in their social history and role in American 
society. Thus, Silberman’s analysis makes us give pause 
to the “liberal” idea that specific poverty programs and 
social programs can easily do much to remedy criminal 
violence. This, despite Silberman’s almost mandatory 
search for, and discovery of, programs that show some 
success in infusing poverty-stricken neighborhoods with a 
sense of community and purpose that tend to reduce crime. 

On the other side, Silberman’s conclusions challenge 
even more sharply the recent work of such conservative 
writers as James Q. Wilson and Ernest van den Haag. 
Silberman shows that—in contrast to charges that we 
don’t punish enough—we actually employ a quite repres- 
sive punishment system where at least half of those 
charged serve time; as do two-thirds of those convicted. 
Conservative writers would have us believe that incar- 
ceration is a rare event; that most criminals escape 
punishment altogether. But, in fact, such critics are mis- 
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leading and van den Haag’s statistics, says Silberman, 
are just plain wrong. 

How could that be? Silberman does a careful analysis 
showing how easily misinterpretations can be made from 
crime statistics. Charges are dropped for about one out 
of four arrested persons, but that figure itself is subject 
to several interpretations. We cannot assume much about 
that one out of four, either that they are in fact guilty, 
or the victims of over-zealous police. 

Nor are the other three simply turned loose. Of the 
remainder, perhaps a third are required to be transferred 
to a juvenile court. Others plead guilty to a misdemeanor, 
while approximately equal numbers plead guilty to felon- 
ies. A smaller number are convicted after a bench or 
jury trial. 

All told, about 20 percent of those arrested and 95 
percent of those prosecuted are convicted of either a 
felony or a misdemeanor. Of those who are convicted, 58 
percent are incarcerated. Not all go to prison, but, as 
Silberman rightly points out, jail time often constitutes 
more severe punishment than a prison time. In short, 
if there is an overriding message to this book, it is that 
there are no panaceas, no quick and easy solutions— 
certainly not harsher punishment, not even social pro- 
grams—to “the enduring problem of criminal violence.” 

Thus, Silberman documents the grim reality familiar 
to professional crime fighters; that social work agencies, 
the police and the correctional system are sharply limited 
in their capacity to control crime. Ultimately, Silberman 
expresses the inevitable—that the combination of human 
bitterness arising out of poverty and a history of racial 
oppression has nearly everything to do with criminal 
violence; and he exposes the banality of the current 
fashion that they may have nearly nothing to do with it. 

In sum, the book is an unusually fine analytical survey 
of criminal violence and criminal justice in America 
today. Although it scarcely breaks new ground, it culti- 
vates the familiar with unusual perception and humane 
sensibility. Charles Silberman has produced a popular 
classic, a book that should, and predictably will, be widely 
read and widely praised by criminal justice professionals 
and the educated public all over America. 

University of California, JEROME H. SKOLNICK 
Berkeley 


Problems in Jail Administration 


Jail Management. By E. Eugene Miller. Lex- 
ington, Masschusetts: Lexington Books, D.C. 
Heath and Company, 1978. Pp. 167. $19.00. 

This book is an example of the perilous task of attempt- 
ing to include in one volume the multidisciplinary charac- 
ter of corrections. The end result is a predictably super- 
ficial product that attempts to meet the perceived needs 
of the student, the administrator, and the interested citi- 
zen. It fails to meet any of these objectives. An annotated 
bibliography would be more useful. 

The writing style is uneven, confusing, the research is 
inaccurate or lacking, and the analysis is replete with 
the biases of the author. It is unfortunately, not a book 
that will provide anyone with a clear, objective analysis 
of the role of the jail and the issues of jail reform. Yet, 
it attempts all of these objectives with unsatisfying 
results. 

A few examples will suffice: The author accuses the 
American Correctional Association of slighting the jails 
and not having any representation from jails on its 
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association committees, and the National Jail Association 
is an affiliate of the ACA. 

In reference to classification, the author states “A high 
bond also provides a motivation for escape.” (P. 57) He 
recommends that the jails be operated on the profit motive 
and recommends that a consulting firm could do a better 
job of managing the jail. It is noted that the author is 
a consultant. He argues against the effectiveness of gov- 
ernment bureaucrats and their lack of interest in their 
work in ccntrast to the efficiency of the private sector 
in providing services. No supporting data are provided 
for this position. 

The following quotes are representative of the level of 
writing: “. . . Frequently, improvements in a jail are 
staunchly criticized as creating a ‘country club’ behind 
bars. Seemingly, regardless of inmate behavior, some insti- 
tutions are perceived as providing ‘goodie’ after ‘goodie’ 
and privilege in the name of rehabilitation. In most cases, 
the ‘goodies’ are merely bringing the jail up to the basic 
contemporary standards of human habitation. But it is 
true that some administrators will try to ‘buy’ peace and 
order by constant accession to inmate demands and pres- 
sures. This is not a rehabilitation-oriented institution, but 
rather, a ‘sweet jail.’ ” (P. 64) 

Or—*Please do not misunderstand—there are indeed 
some people in the jail field whose primary motivation 
is service and whose continued involvement in the work 
entails considerable financial and personal sacrifices. But, 
for most people, greed appears to be a primary motive 
for working in jails. It is truly frightening to ponder the 
kind of people who would work in jails for the money 
when salaries are so pitifully low.” (P. 152) 

Organizationally, the book is confused and reflects the 
author’s attempts to address his diverse audience. What 
passes for administration is a “how-to” on security and 
is discussed in chapter 3. Chapter 2 addresses the com- 
ponents of the jail problem, touching on the role of the 
sheriff, but relegating the role of the jail to chapter 9. 
Chapter 5 attempts to discuss the philosophical base for 
programs without having dealt with the role of the jail. 
The long history of the jail is ignored. 

The reference to the development of standards (P. 155) 
is superficial and given the current interest in standards, 
inexcusable. The author has had the necessary exposure 
to standards to understand and explore the ramifications 
of standards for the jail manager and their possible 
contribution to jail improvement. Instead, we are treated 
to a football game analogy of the importance of standards. 
(P. 155) The book ends in a litany of complaints about 
public indifference and the worn-out reference to Cain 
and Abel. 

This is not a book that will instruct the administrator 
on the techniques of managing a jail, nor is it a book 
that will assist anyone in fathoming the difficulties of 
managing the sheer volume of people cycled through the 
jail. 

The inhumanity, maladiministration, and intellectual 
poverty of the jails have been documented often and more 
effectively by others. 


Washington, D.C. NIcK PAPPAS 


Processing of Violent Juvenile Offenders 


Violent Delinquents: A Report to the Ford 
Foundation from the Vera Institute of Justice, 
lst Edition. By Paul A. Strasburg. New York: 
Monarch Press, 1978. Pp. 272. Cloth $16.95, Paper 
$8.95. 


Violent Delinquents is a rather comprehensive attempt 
to examine the problem of juvenile violence within con- 
temporary society. Noting the lack of available informa- 
tion on this subject, Strasburg examined juvenile court 
records obtained from three metropolitan New York coun- 
ties (Mercer, Westchester and Manhattan). Also included 
were a series of interviews with judges, lawyers, prose- 
cutors, probation officers, and others whose professional 
role provides some degree of contact with violent delin- 
quents. Finally, site visits were made to numerous pro- 
grams providing a variety of services to juvenile offenders. 
In this study the term “violence” includes arrests for 
homicide, forcible rape, robbery, assault or attempts to 
commit such offenses. A juvenile is defined officially as 
one under the jurisdiction of the juvenile court. 

The first chapter contains introductory remarks outlin- 
ing the parameters of the study while the second draws 
from arrest data, self-report surveys and cohort studies 
in examining the scope of the problem. Briefly, these 
sources indicate that while the incidence of violent crime 
has increased rapidly over the years, violence still rep- 
resents a small proportion of all youthful criminal be- 
havior. Further, the volume of juvenile crime is far 
greater than that reflected in official statistics and a 
rather high proportion of arrested delinquents engaged 
in violent acts at least once. Examination of court and 
probation records obtained by the Vera Institute reveal 
that delinquents who engage in violent crimes do not do 
so repeatedly and that simple assualt is the most common 
violent crime committed by juveniles. Noting the limita- 
tions of the Vera data (being based on official records) 
and problems inherent in comparing findings from dis- 
parate sources, a number of salient points regarding 
youthful crime are summarized. 

The following two chapters present an analysis of the 
juvenile court data focusing upon the characteristics of 
violent delinquents and official agency responses. Corre- 
lates of violent offenders such as age, race, sex, socio- 
economic status and the like reveal several interesting 
patterns. For example, youthful violence generally occurs 
in a group setting; younger juveniles are less seriously 
violent than older juveniles; minority youths are more 
delinquent and violent than white youths. It must be kept 
in mind, however, that these and subsequent findings are 
based on official records. Nonetheless, of these factors 
investigated in separating violent from nonviolent youth, 
race, recidivism and location were found to be most im- 
portant. Of these, location was the most salient charac- 
teristic. A somewhat limited analysis of processing de- 
cisions revealed distinct patterns and differences among 
counties. That is, official responses to juvenile violence 
tended to vary depending upon the county in which the 
case was handled. Analysis of these data also indicated 
the possibility of racial differences in the procession of 
violence delinquents. As an aggregate figure, nonwhites 
in all three counties were released at about half the rate 
of whites following adjudication. Further, the data in- 
dicate that mental health and rehabilitative service fail 
to reach these juveniles who need them the most. 

Chapters 5 and 6 discuss treatment and preventive 
strategies respectively. A brief but inclusive review of 
various methods and their effectiveness in treating violent 
delinquents is presented in the context of a system often 
geared toward punishment. The book concludes with a 
variety of recommendations including the necessity for 
the development of more adequate bases. An appendix 
is provided which elaborates upon various strategies used 
in the study such as the Sellin-Wolfgang Seriousness 
Scale. 


wre 


Overall, Violent Delinquents provides valuable base-line 
data and presents a comprehensive discussion of juvenile 
violence. The book is of value to practitioners and re- 
searchers interested in youthful crime and could serve 
as a supplemental text in a course focusing on violence 
and/or juvenile justice. Finally, one is struck by two 
reoccurring themes presented in this study. Decisions re- 
garding violent delinquents are strongly associated with 
the size of the jurisdiction and the structure of the court 
system in which the case is disposed. Perhaps most im- 
portantly, the juvenile justice system as it currently 
operates fails to interdict the cycle of violent youth crime. 
University of Wisconsin- CARL E. POPE 
Milwaukee 


Books Received 


Alcoholism Rehabilitation: Methods and Experiences of 
Private Rehabilitation Centers. Edited by Vincent Groupe. 
New Brunswick, N.J.: Rutgers Center of Alcohol Studies, 
1979. Pp. 188. $6.00 (paper). 

Correctional Facilities Planning. By M. Robert Montilla 
and Nora Harlow. Lexington, Mass.: Lexington Books, 
1979. Pp. 218. $18.00. 

Criminal Law, Justice, and Society. By Frank R. 
Prassel. Santa Monica, Calif.: Goodyear Publishing Com- 
pany, 1979. Pp. 410. 

The Criminology of Deviant Women. By Freda Adler 
and Rita James Simon. Boston: Houghton Mifflin Com- 
pany, 1979. Pp. 425. $7.50. 

Discipline and Punish: The Birth of the Prison. By 
Michel Foucault. New York: Vintage Books, 1979. Pp. 
333. $4.95 (paper). 

Evaluating Criminology. By Marvin E. Wolfgang, 
Robert M. Figlio, and Terence P. Thornberry. New York: 
Elsevier North-Holland, Inc., 1978. Pp. 340. $27.50. 

Freedom From Crime. By Roger Glenn Lanhear. New 
York: Nellen Publishing Company, Inc., 1979. Pp. 205. 
$8.95. 

Guidelines for Parole and Sentencing. By Don M. Gott- 
fredson, Leslie T. Wilkins, and Peter B. Hoffman. Lex- 
ington, Mass.: Lexington Books, 1979. Pp. 212. $19.50. 

Inside Folsom Prison: Transcendental Meditation and 
TM-Sidhi Program. By George A. Ellis. Palm Springs, 
Calif.: ETC Publications, 1979. Pp. 254. $7.95 (paper). 


Juvenile Justice in America. By Clifford E. Simonsen 
and Marshall S. Gordon III. Encino, Calif.: Glencoe Pub- 
lishing Co., Inc., 1979. Pp. 425. $15.95. 


Juvenile Justice in America. By Victor L. Streib. Port 
Washington, N.Y.: Kennikat Press Corp., 1978. Pp. 119. 
$12.50. 


Juvenile Justice: The Progressive Legacy and Current 
Reforms. Edited by Lamar T. Empey. Charlottesville: 
The University Press of Virginia, 1979. Pp. 298. $13.95. 


Juvenile Offenders, Revised Sixth Printing. By Clyde 
B. Vedder, Ph.D. Springfield, Ill.: Charles C. Thomas, 
Publisher, 1979. Pp. 340. $11.95. 


Law Enforcement and Criminal Justice: An Introduc- 
tion. By G. Bennett-Sandler, Robert L. Frazier, Donald 
A. Torres, and Ronald J. Waldron. Boston: Houghton 
Mifflin Company, 1979. Pp. 354. $13.50. 


Law, Psychology, and the Courts: Rethinking Treatment 
of the Young and the Disturbed. By Ellsworth A. Fersch, 
Jr., Ph.D., J.D. Springfield, Ill.: Charles C. Thomas, 1979. 
Pp. 172. $14.75. 


YOUR BOOKSHELF ON REVIEW 


81 


The Life-Style Violent Juvenile. By Andrew H. Vachss 
and Yitshak Bakal. Lexington, Mass.: Lexington Books, 
1979. Pp. 466. $24.95. 


Memoirs of American Prisons: An Annotated Bibli- 
ography. By Daniel Suvak. Metuchen, N.J.: Scarecrow 
Press, Inc., 1979. Pp. 227. 


The Psychological Foundations of Criminal Justice: 
Historical Perspectives on Forensic Psychology. Edited 
by Robert W. Rieber and Harold J. Vetter. New York: The 
John Jay Press, 1979. Pp. 305. $15.00. 


Psychology of Crime and Criminal Justice. Edited by 
Hans Toch. New York: Holt, Rinehart and Winston, 1979. 
Pp. 487. 


The Rich Get Richer and the Poor Get Prison: Ideology, 
Class, and Criminal Justice. By Jeffrey H. Reiman. New 
York: John Wiley and Sons, 1979. Pp. 214. 


A Sociology of American Corrections. By Neal Shover. 
Homewood, IIl.: The Dorsey Press, Inc., 1979. Pp. 358. 
$9.95. 


Target Terrorism: Providing Protective Services. By 
Richard W. Kobetz, D.P.A. and H.H.A. Cooper. Gaithers- 
burg, Md.: International Association of Chiefs of Police, 
1979. Pp. 216. $12.75. 


A Theory of Criminal Justice. By Hyman Gross. New 
York: Oxford University Press, 1979. Pp. 521. $6.00 
(paper). 

Urban Politics and the Criminal Courts. By Martin A. 
Levin. Chicago: The University of Chicago Press, 1979. 
Pp. 332. $6.95. (paper). 

White-Collar Crime: A 20th-Century Crisis. By August 


Bequai. Lexington, Mass.: Lexington Books, 1979. Pp. 186. 
$14.95. 


Reports Received 


Basic Sources in Criminal Justice. National Institute 
of Law Enforcement and Criminal Justice, Law Enforce- 
ment Assistance Administration, U.S. Department of 
Justice, Washington, D.C., 1978. Pp. 182. This selected 
bibliography of citations is organized into topical areas: 
commission reports, references and sources of statistical 
information, criminology, law enforcement, corrections, 
and juvenile justice. 

Federal Parole Decision-Making: Selected Reprints. U.S. 
Parole Commission Research Unit, U.S. Department of 
Justice. June 1978. Pp. 205. The 16 reprints included in 
this publication were prepared as part of a 3-year study 
of Federal parole decision-making funded by the Law 
Enforcement Assistance Administration. 

Industrial Work by Inmates in Correctional Institutions. 
University of Toronto, Centre for Industrial Relations, 
123 St. George Street, Toronto, Canada, 1979. Pp. 100. 
In this publication, Professor Ernie S. Lightman, Faculty 
of Social Work and Industrial Relations, examines the 
failure of traditional prison industries to contribute mean- 
ingfully to ultimate prisoner rehabilitation. He compares 
a prison industry program involving the use of a private 
entrepreneur to operate the program with a traditional 
prison industry program. 

Issues and Trends in Criminal Justice Education. In- 
stitute of Contemporary Corrections and the Behavioral 
Sciences, Sam Houston State University, Huntsville, 
Texas, 1978. Pp. 28. Three basic issues in criminal justice 
education are discussed in this monograph: issues of cur- 
riculum development by J.D. Jamieson; trends in higher 
education for police officers by David L. Carter; and trends 
in police professionalization by Allen D. Sapp. 


Ag 


82 FEDERAL PROBATION 


Job Survival Skills of Youthful Offenders. Department 
of the Youth Authority, Health and Welfare Agency, Sac- 
ramento, Calif., November 1978. Pp. 105. This publica- 
tion is the final report of a needs assessment and cur- 
riculum development project related to “job survival skills” 
of wards released from California Youth Authority incar- 
ceration and then to develop and field test a curriculum 
to upgrade the skills which appear weakest. 


Management Statistics for United States Courts (An- 
nual Report). Administrative Office of the United States 
Courts, Statistical Analysis and Reports Division, Wash- 
ington, D.C., 1978. Pp. 125. This report presents key 
workload and performance statistics for each U.S. court 
of appeals and each district court for the years ending 
June 30, 1973 through 1978. 


Medical Services for Prisoners. Howard League for 
Penal Reform, 169 Clapham Road, London, England, 1978. 
Pp. 56. This report contains the proceedings of a con- 
ference devoted to the clarification of the complex issues 
involved in providing adequate medical services in the 
penal system. Among the topics discussed are prison med- 
icine and medical services, ethical aspects of the role of 
the medical officer in prison, and practical constraints 
in the work of the prison medical officer. 

A Preliminary Analysis of Alternative Strategies for 
Processing Civil Disputes. National Institute of Law En- 
forcement and Criminal Justice, U.S. Department of Jus- 
tice, Washington, D.C., 1978. Pp. 88. This report presents 
an overview of the defects in the present judicial system 
and dispute resolution process in the United States. It 
reviews six strategies to improve the process designed 
to reduce caseloads and minimize the need for third party 
intervention in civil disputes. 


Privacy and Security of Criminal History Information: 
An Analysis of Privacy Issues. National Criminal Justice 
Information and Statistics Services, Law Enforcement As- 
sistance Administration, U.S. Department of Justice, 
Washington, D.C., 1978. Pp. 73. This report prepared by 
George P. Trubow of the John Marshal Law School is 
part of a larger project intended to analyze privacy policy 
and produce a document that would be of help to local 
and state governments for the development of privacy 
and security programs in criminal justice information 
systems. 

Tackling Vandalism. Home Office Research Unit, Rom- 
ney House, Marshem Street, London, England. Report 
No. 47, 1978. Pp. 91. The stated objective of the studies 
reported in this publication was to provide information 
that might have preventive implications or suggest the 
likely effectiveness of a range of possible solution. Three 
research projects are described: measuring vandalism in 
a city suburb; vandalism among adolescent school boys; 
vandalism on London housing estates; and a concluding 
chapter on the nature of vandalism. 

Utilization of Criminal Justice Statistics: Analytic Re- 
ports on Federal Criminal Sentences. U.S. Department of 
Justice, Law Enforcement Assistance Administration. An- 
alytic Reports No. 16, 17, 18, 19, 1978. This group of 
reports represents an attempt at a comprehensive analysis 
of the processes by which sentence is imposed or a study 
of the factors that seem to influence the decision. The first 
report provides examples of sentencing research, the 
second is a study of variations in criminal sentences, the 
third is a study of geographical variations, and the fourth 
discusses the feasibility of a national sentencing policy. 


It Has Come to Our Attention 


Raymond H. Clark, chief United States probation officer 
for the Southern District of Ohio for the past 16 years, 
has announced his retirement from the Federal Service, 
effective May 6, 1979. Clark, a Marine veteran of World 
War II, began working in the United States marshal’s 
office in May 1949 and was appointed a field deputy in 
February 1950. In March 1952 he was appointed a United 
States probation officer and promoted to officer in charge, 
Cincinnati, in 1955. In May 1963 he was appointed chief 
of the district. He served for many years as reviewer 
of legal periodicals for FEDERAL PROBATION. An attorney, 
Clark is a past president of the Cincinnati chapter of 
the Federal Bar Association. He will join the law firm 
of Baur, Morelli and Heyd as an associate. 

Chief Judge David S. Porter of the United States dis- 
trict court for the Southern District of Ohio has an- 
nounced the promotion of Clement L. Hils from super- 
vising probation officer to chief probation officer, effective 
May 7, 1979. Hils, a World War II Army veteran and 
former FBI agent, was appointed a Federal probation 
officer in Cincinnati on October 1, 1956. He was promoted 
to supervising probation officer in January 1978. A grad- 
uate of Xavier University, he holds a master’s degree 
in corrections from the same institution and is past 
president of the Southwestern Ohio Correctional Worker’s 
Association. 


Gerald J. Wright, who following Army service began 


his career as a Federal probation officer in Washington, 
D.C., and later served in New York City, before being 
transferred to Cincinnati in January 1967, has been ap- 
pointed a supervising probation officer. A graduate of 
the University of Dayton, he has a master’s degree in edu- 
cation and guidance from Xavier University in Cincinnati. 


Dr. Gisela Konopka, former director of the Center for 
Youth Development and Research, University of Minne- 
sota, received on May 15 the 1979 Distinguished Service 
Award of the National Conference on Social Welfare 
for her “teaching, writing, and philosophy, which have 
influenced social work institutions and human services 
throughout the world, especially in the realm of youth.” 
The Award was given during the National Conference 
in Philadelphia, Pennsylvania. 

The next Conference of the International Prisoners’ 
Aid Association will be held August 19 to 22, 1980, in 
Adelaide, South Australia. Theme of the conference will 
be “Community Involvement in the Prevention of Crime 
Through the Rehabilitation of Offenders.” Inquiries con- 
cerning the IPAA Conference should be addressed to 
The Conference Secretary, Mr. Ray Kidney, 222 Halifax 
Street, Adelaide 5000 South Australia. 

The 1979 National Institute on Crime and Delinquency 
was held June 17 to 20 at the Hartford Sheraton Hotel, 
Hartford, Conn. Theme of the conference was “Crime 
Costs, Participation Pays.” 
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Dr. James Garofalo, Ph.D., has joined the staff of the 
National Council on Crime and Delinquency as director 
of Research Center East. As director, he oversees NCCD’s 
role in a major assessment of juvenile delinquency re- 
search, being carried out jointly with the University of 
Washington, the American Justice Institute, and the Uni- 
versity of Chicago. 

A $1-million program to improve juries that could save 
thousands of juror hours and millions of dollars in the Na- 
tion’s courtrooms is being launched by the Law Enforce- 
ment Assistance Administration. Administrator Henry 
S. Dogin announced April 15 that LEAA will award up 
to seven grants ranging from $100,000 to $200,000 to 
various states to start the “Juror Utilization and Man- 
agement Incentive Program.” Under the 2-year project, 
states will assess a total of 20 to 30 local jury systems 
and then implement new initiatives. 


Minnesota Department of Corrections Commissioner 
Jack G. Young has announced the appointment of Bruce 
W. McManus as assistant commissioner for community 
services. The Department’s community services division 
includes administration of the state’s community correc- 
tions act and probation and parole services. McManus 
has served in the Department of Corrections for 18 years, 
most recently as project director for the State’s new 
high-security facility now under construction. 


A Study of the Number of Persons with Records of 
Arrest or Conviction in the Labor Force, Technical An- 
alysis Paper #63, was published January 1979 by the 
U.S. Department of Labor, Office of the Assistant Secre- 
tary for Policy, Evaluation and Research. Copies are 
for sale by the National Technical Information Service, 
Springfield, Va. 22161. 


Minnesota Department of Corrections Commissioner 
Jack G. Young announced the appointment of Donald G. 
Tomsche as the Department’s deputy commissioner of 
management. Tomsche has served as superintendent of 
the Minnesota Correctional Facility-Lino Lakes since 
1977. Before that he worked at the Minnesota State 
Prison in Stillwater from 1968 to 1977 as director of 
industries and later as associate warden of administration 
and industry. 

Two recent publications of the Centre of Criminology, 
University of Toronto are Battered Wives: A Select Bib- 
liography, compiled by Jane Pethick, price $4.00; and 
Psychiatry and the Judicial Process: A_ Bibliography, 
compiled by Robert J. Menzies, price $2.50. They may 
be ordered from the Publications Officer, Centre of Crim- 
inology, 130 St. George Street, Room 8001, Toronto, On- 
tario, Canada M5S 1A1. 

The Third Annual American Medical Association Con- 
ference on Medical Care and Health Services in Correc- 
tional Institutions in cooperation with the American Cor- 
rectional Health Services Association will be held in 
Chicago, November 9 to 11. For further information, 
contact the Health Services Association, P. O. Box 2526, 
Union Street Station, Wilmington, Delaware 19805. 

California’s new determinate sentencing law has coin- 
cided with, if not caused, a steep increase in prison 
commitments, according to an account in the March 12 
issue of the National Council on Crime and Delinquency’s 
Criminal Justice Newsletter. Prison sentences were given 
to 33 percent of all persons convicted of felonies in su- 
perior court in the first half of 1978, up from 18 percent 
in 1976, the last full year of the old law. However, while 
there are now proportionately more prison sentences, it 
is not yet clear if the typical sentence is longer. And 
there is some evidence that sentencing disparities—the 


major source of complaint against the old indeterminate 
penalties—may indeed have been reduced, though not 
eliminated. 


The Journal of Contemporary Psychotherapy and Be- 
havioral Counseling Quarterly: A Journal for Coun- 
seling and Community Intervention are the titles of two 
recent journals. Subscription inquiries should be directed 
to the publisher, Human Sciences Press, 72 Fifth Avenue, 
New York, N.Y. 10011. 


The National Corrections Conference—a working con- 
ference to improve skills for practitioners and provide 
important current information for both practitioners and 
academicians—is scheduled for October 29 to 31 at Co- 
lumbus, Ohio. Participants will include Norval Morris, 
Andrew von Hirsch, David Fogel, Richard Mulcrone, 
Jerry Miller and Honorable John R. Milligan. For further 
information contact: Istvan Domonkos, Jefferson Col- 
lege, 4000 Sunset Blvd., Steubenville, Ohio 43952; phone 
(614) 264-5591. 

The Mid-Winter Board of Directors’ Meeting of the 
American Probation and Parole Association was held on 
February 6 and 7 at the Fairmont Hotel, New Orleans, 
La. The members of the APPA Board of Directors elected 
to affiliate with the American Correctional Association 
with a vote of 14 in favor, 4 opposed and 2 abstentions. 

The American Bar Association on February 28 urged 
Congress to adopt legislation which would compensate 
victims of criminal acts. “Victim compensation is merely 
the recognition that crime—like fires, floods or earth- 
quakes—is a tragedy in which society has an obligation 
to react humanely toward those who have been stricken,” 
said Judge Eric W. Younger, chairman of the ABA Crim- 
inal Justice Section’s Committee on Victims, in calling 
for enactment of H.R. 1899, sponsored by Congressman 
Peter Rodino (D.-N.J.). 


The Pennsylvania State University awarded associate 
degrees to 12 prison inmates in March, the first grad- 
uating class in a program started 2 years ago at the 
State Correctional Institution at Rockview. 

Harry W. More, Jr., Ph.D., professor of criminal justice 
administration at San Jose State University, received 
the Outstanding Educator Award from the California 
Association of Administration of Justice Educators. He 
is a past secretary-treasurer and currently the first vice 
president of the Academy of Criminal Justice Sciences. 

Dr. A. Lamont Smith, Justice Program visiting pro- 
fessor at the University of Alaska, was the recipient of 
the Paul Tappan Award for outstanding achievement and 
contribution to the field of criminology given annually by 
the Western Society of Criminology. The award was 
presented March 2 at the Quality Woodlake Inn in Sac- 
ramento, Calif., during the Society’s annual conference. 


Bobby G. Vaughan, U.S. probation officer at Jackson, 
Tennessee, received the following letter from a proba- 
tioner who was being discharged from supervision: “Dear 
Mr. Vaughan, I just received notice today of being dis- 
charged from probation. I was rather surprised but 
pleasantly so. You know that when I was put on pro- 
bation I rather resented it. However, that feeling was 
soon gone as I realized you were a friend not a foe. You 
and your office have really been a help to me. A situation 
that could have left me bitter, withdrawn and useless 
to society has not been allowed to do so. Through the 
influence of your office and you I’ve found greater insight 
and I’m sure my future will be more productive and 
purposeful because of it. I want you to know that I’ve 
appreciated everything. Now that I’ve found my way back 
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to church, life has even more meaning. I’ve got a lot 
of growing to do but now its in the right direction! I 
really like it here. I’ve made lots of friends and my time 
is full. My job is working out great. I know the future 
holds some good things for me. You’re doing an im- 
portant work, keep it up and may the Lord bless you. 
Thanks for all you’ve done for me. I’ll drop by some- 
time when I’m in the area to say hello. Thanks again, 
Kathy Zelmer.” 


The Florida Council on Crime and Delinquency will 
hold its 50th annual institute on July 24-26 in St. Augus- 
tine, Florida, at Ponce deLeon Lodge and Country Club. 
For further information, contact: Mr. Steve Piscitelli, 
Institute Program Chairman, 515 Victoria Street, Jack- 
sonville, Florida 32202. 


The American Bar Association adopted the first national 
lawyer discipline standards ever proposed and approved 
17 out of 21 volumes of juvenile justice standards at its 
midyear meeting in Atlanta. The ABA’s policymaking 
House of Delegates also passed a new procurement code 
aimed at standardizing public purchasing procedures and 
minimizing opportunities for corruption. The House, how- 
ever, after a 90-minute debate, voted down a proposal 
that would have permitted cameras and electronic re- 
cording equipment in the courtroom by a_two-to-one 
margin, 

The Pima County Adult Probation Department convened 
its fourth Annual Recognition Luncheon on March 13 
at the University of Arizona, Tucson. The purpose of 
the luncheon was to recognize those persons or organi- 
zations who assisted the Department in its work during 
1978. 


Montgomery County, Maryland, has established a Work 
Release/Pre-Release Center at Rockville. This short-term 
correctional program is designed to ease the transition 
from prison to community and help inmates solve their 
problems. The Rockville Center has been named an Exem- 
plary Project by the Law Enforcement Assistance Admin- 
istration and designated a regional National Jail Resource 
Center by the National Institute of Corrections. It also 
is an LEAA HOST program, in which criminal justice 
officials gain first-hand experience with successful crime 
control projects. 


The Fourth Annual Symposium and Membership Meet- 
ing of the National Council on Crime and Delinquency 
entitled “The Future of Corrections” was held April 23 
at the Essex House, New York City. Guest speakers in- 
cluded Richard Hongisto, acting commissioner, New York 
State Department of Corrections; Edward Hammock, 
chairman, New York State Board of Parole, and Kenneth 
Schoen, director, New York City Corrections Planning 
Project. 


Several leading penologists have contributed articles 
to a symposium dedicated to the memory of Hans Mattick, 
and published in 10 U. Tol. L. Rev. (1979). Addressing 
the social, moral and practical issues of capital punish- 
ment are articles by Professor Norval Morris and Dr. 
Daniel Glaser. Professors Franklin Zimring and Gordon 
Hawkins have collaborated in an incisive analysis of the 
inconsistent positions taken by both “conservatives” and 
“liberals” toward crime control, and the debilitating ef- 
fect this has had on fashioning a cohesive crime control 
policy. Arguments in support of the sexual integration 
of prison guard staff are generated by James Jacobs. An 
enlightening exposition on the workings and philosophy 
of the English parole system has been contributed by 
J. Hall Williams of London, England, and John Conrad 
pronounces the American criminal justice system bereft 
of its rhetorical justifications, and proceeds to carefully 
articulate why punishment has failed to reduce crime 
rates in the United States. Professor Vincent Nathan 
has written on the increasing use of court appointed 
masters in institutional reform litigation. Also included 
in this symposium is an interview with Hans Mattick, 
done shortly before his death. Copies of the symposium 
are available for $3 from the University of Toledo Law 
Review, 2801 W. Bancroft Street, Toledo, Ohio 43606. 


The 109th Congress of the American Correctional As- 
sociation will be held August 19 to 23 in Philadelphia. 
The Congress of Correction will have as its theme “Cor- 
rections in the ’80s: Achieving Balance.” 


Bert H. Early, executive director of the American 
Bar Association, on March 18 urged the Senate Judiciary 
Committee to support creation of an independent National 
Institute of Justice as part of the “Justice System Im- 
provement Act.” In testimony before the Committee he 
said, “It is self-evident that we are a long way from 
solving the problems of the justice system in America. 
A high-caliber national program of research and experi- 
mentation can go far toward improving the lives of count- 
less citizens in this country who come into contact with 
the justice system,” he stated, arguing that for “a rela- 
tively small investment, such a program—a National 
Institute of Justice—offers the promise of returning 
substantial benefits to our citizenery.” 

The Third International Symposium on Victimology 
will take place in Muenster/Westphalia, Federal Republic 
of Germany from September 2 to 8. Those interested in 
receiving further information as well as the registration 
form and room reservation card should write to: Pro- 
fessor Dr. Hans Joachim Schneider, Director, Departme at 
of Criminology, University of Westphalia, Bispinghof 
24/24, 4400 Muenster/Westphalia, Federal Republic of 
Germany. 
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